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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5954) 


In re L. B. VANCE AND FoRD VANCE, d/b/a VANCE DAIRY. AMA 
Docket No. 87-8. Decided June 12, 1959. 


Definition of Producer-Handler— 
Substantial Evidence 


The provision of Order No. 87 defining “producer-handler” is supported by 
substantial evidence in the promulgation record, constitutes a valid and 
reasonable exercise of administrative discretion, and is valid in its 
application to petitioners. 

Mr. Alfred Moore, of Hattiesburg, Mississippi, for petitioners. Mr. Joseph 
A. Walsh, for Agricultural Marketing Service. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of a 
provision of Order No. 87, as amended (7 CFR 987.1 et seq.), 
issued under the act and regulating the handling of milk in the 
Central Mississippi marketing area. Petitioners are partners 
doing business as a handler under the order and operate a plant 
subject thereto. 

Order No. 87 contains a scheme whereby each handler pays 
for milk subject to regulation under the order at class values or 
prices, differing according to the use he makes of such milk, 
while producers receive a uniform or blend price based upon the 
total value of all milk used by all handlers under the order. Each 
handler pays his producers at the uniform price and then, through 
adjustments with the producer-settlement fund kept by the market 
administrator, brings the total he has paid to producers up to 
(by paying money into the producer-settlement fund) or down to 
(by receiving money from such fund) the total he is required to 
pay at class prices. In effect, a handler receives from the pro- 
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ducer-settlement fund the amount by which the value of his milk 
at the class prices is less than the value at the blend price and 
pays into the producer-settlement fund the amount by which the 
value of his milk at the class prices exceeds the value at the blend 
price. 

Petitioners complain of section 987.16 of the order containing 
the definition of ‘“producer-handler.” The order provides, except 
as to certain producer-distributors, for the equalization of milk 
produced by handlers with the milk of other producers. Peti- 
tioners protest their exclusion from “producer-handler” status 
under the order and allege that the inclusion in the equalization 
pool, with specified exceptions, of the milk production of producer- 
dealers, that is, producers who also distribute milk, is invalid. 
Petitioners contend that section 987.16 is not authorized by the 
act, is not supported by substantial evidence in the promulgation 
hearing and is discriminatory and confiscatory. An answer to 
the petition was filed October 17, 1957, by the Acting Deputy 
Administrator, Agricultural Marketing Service, United States 
Department of Agriculture. The answer upheld the validity of 
the disputed provision and the charges to the petitioners resulting 
therefrom. 

A hearing was held September 30, 1958, in Hattiesburg, Mis- 
sissippi, before Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. Peti- 
tioners were represented by Alfred Moore, Attorney at Law, 
Hattiesburg, Mississippi, and respondent was represented by 
Joseph A. Walsh, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On April 3, 1959, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioners filed excep- 
tions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioners, L. B. Vance and Ford Vance, are partners 
doing business as Vance Dairy whose address is Route 7, Hatties- 
burg, Forrest County, Mississippi. Petitioners operate a dairy 
farm at that address and process the milk produced thereon and 
other milk at a plant located on such property for sale to con- 
sumers. 

2. Effective April 1, 1956, section 987.16 of Order No. 87 read 
as follows: 


wr 
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“§ 987.16 Producer-handler. ‘Producer-handler’ means 
any person who operates a dairy farm and a distributing 
plant which, during the month, has no other source milk 
(except own production) or producer milk.” 


Prior to Aprii 1, 1956, petitioners purchased a relatively sub- 
stantial volume of milk from other producers for processing and 
sale together with milk of their own production. On or about this 
date, petitioners ceased purchasing milk from other producers 
and instead acquired additional milk from pool plants regulated 
under the order. This change of operations enabled petitioners 
to operate as a producer-handler under the order and to be exempt 
from certain order requirements, including equalization of milk 
poduced by them with the milk of other producers and adminis- 
trative assessments. 

3. Pursuant to a notice issued January 17, 1957 (22 F.R.417), 
a public hearing was held January 25, 1957, in Jackson, Missis- 
sippi, on a proposed amendment to the producer-handler definition 
(section 987.16) contained in the order regulating the handling 
of milk in the Central Mississippi marketing area. Upon the basis 
of the evidence introduced at the hearing, the Deputy Adminis- 
trator, Agricultural Marketing Service, issued a recommended de- 
cision March 7, 1957 (22 F.R. 1589), and time was given to file 
exceptions. Petitioners filed exceptions thereto. A decision by 
the Assistant Secretary of Agriculture was filed March 25, 1957 
(22 F.R. 2049). The decision approved and adopted as the is- 
sues, findings and conclusions, and general findings of the decision 
the material issues, findings and conclusions of the recommended 
decision which read, in pertinent part, as follows: 


“1. The definition of ‘producer-handler’ should be amended. 
The Mississippi Milk Producers’ Association proposed that 
the present definition of producer-handler be amended so as 
to limit the status of producer-handler to persons whose sole 
source of supply is their own production. 

“Testimony in support of the proposal was also submitted 
by a regulated handler. An unregulated handler and a 
producer-handler testified in favor of the proposal, except as 
it pertained to a proposed specified volume limit on Class I 
distribution in the marketing area by a producer-handler. 
Otherwise, no opposition testimony was offered. 

“The producers’ association contended that the present 


1See pages 1-94 and exhibits 3 and 4 of the January 25, 1957, hearing for evidence in 
support of the findings and conclusions contained in the decision, 
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language of the producer-handler definition results in price 
inequities among producer-handlers who are not regulated by 
Order No. 87, and handlers who are regulated. Proponents 
testified that a producer-handler should be exempt from reg- 
ulation if he bottles and distributes milk only of his own- 
farm production.*** 

“There is no evidence that the volume of own-farm pro- 
duction now being distributed by producer-handlers is dis- 
rupting marketing conditions in the Central Mississippi area. 
Rather, the disruptive conditions complained of are due 
primarily to purchases by producer-handlers of supplemental 
supplies of milk from pool plants, without pooling all of their 
Class I utilization. The market instability complained of 
became acute when certain handlers who had been regulated 
adjusted their operations to acquire producer-handler status 
under the order. 

“The present provisions permit a person who bottles and 
distributes fluid milk to regulate his purchases of milk in 
such a way that own-farm production, supplemented by 
purchases from pool plants is approximately equal to his 
Class I utilization. Under such circumstances, producers 
who ship milk to a pool plant carry the entire burden of 
surplus milk from the producer-handlers operation without 
sharing in the entire Class I utilization of such plant. In 
other words, the only producer-handler Class I utilization 
presently shared by all producers is limited to the quantity 
of supplemental milk which the producer-handler purchases 
from a pool plant. If a producer-handler produces all of his 
own milk needs, he carries his own surplus. 


“If the present definition, which provided that a producer- 
handler may not retain his exemption from the pooling re- 
quirements of the order and use other source milk were ex- 
panded so as to put a similar limit on the use of milk from 
pool plants, then bottling plants in the Central Mississippi 
area which have recently acquired producer-handler status 
would be placed on a more competitive basis with fully reg- 
ulated milk plants. It would also distribute the burden 
of surplus milk among producers more equitably.***” 

4. The order amending Order No. 87, as amended, was issued 
March 28, 1957 (22 F.R. 2121), to be effective April 1, 1957. The 
amending order reads, in pertinent part, as follows: 

“1. Delete § 987.16 and substitute the following; 
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“§ 987.16 Producer-handler. ‘Producer-handler’ means 
any person who operates a dairy farm and a distributing 
plant which, during the month, received no other source 
milk (except own production), producer milk, or milk 
from a pool plant.” 


5. Petitioners continued to buy a relatively large volume of 
milk from pool plants after April 1, 1957, for processing and sale 
as well as producing milk. The petitioners no longer qualified as 
producer-handlers under the amended order and, commencing 
April 1957, they were billed by the market administrator for the 
order, and paid into the producer-settlement fund, the amount by 
which the value at the class prices of the milk produced by them 
during the month exceeded its value at the blend price. Petitioners 
were also billed for administrative assessments on milk they 
produced and such assessments have been paid. 


CONCLUSIONS 


Petitioners contend that section 987.16, effective April 1, 1957, 
which, in conjunction with the other provisions of the order, 
results in the equalization of the milk they produce with the milk 
of other producers, is invalid because such requirement is un- 
authorized by the act and is, in fact, contrary to sections 8c 
(5)(C) and 8c (18) (B) thereof (7 U.S.C. 608¢c (5) (C), 608c 
(13) (B)). We have recently ruled that such provision is au- 
thorized under the act (see Jn re Jacob Tanis, et al., 17 A.D. 1091 
(1958)). Petitioners’ arguments in this regard must fail for 
the reasons stated in the Tanis case. See also In re Benbush 
Dairy, 17 A.D. 1185 (1958) ; In re Sunflower Dairy, Inc., 15 A.D. 
1 (1956) ; In re Acme Breweries, Inc., 9 A.D. 1418 (1950), aff'd, 
Acme Breweries v. Brannan, 109 F. Supp. 116 (N.D. Calif. 1952). 

Petitioners also aver that the disputed amendment is not sup- 
ported by substantial evidence in the amendment hearing upon 
which it was based, that it is confiscatory and that it discriminates 
against them because distributors who handle only their own 
production are not subject to equalization of the milk produced 
by them. The decision of the Secretary which preceded the is- 
suance of the contested amendment and the promulgation hearing 
upon which it was based indicate that if “a producer-handler 
produces all of his own milk, he carries his own surplus” but that 
producer-distributors who purchase supplemental supplies of 
milk from pool plants do not so share the burden of surplus and 
have a Class I utilization of the milk handled by them. It is 
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further stated in the decision that the disruptive conditions are 
due primarily to the latter class of handlers who produce some 
of the milk which they distribute. The problem presented to the 
Secretary was the equalization of the burden of surplus among 
producers and the distinction drawn in the contested amendment 
between producer-dealers who purchase supplies of milk from pool 
plants and those who handle milk only of their own production was 
based upon the failure of handlers such as petitioners, unlike pro- 
ducer-handlers who buy no milk, to carry their share of the market 
surplus. It cannot be said that section 987.16 of the amended 
order constitutes an unreasonable classification or that petitioners 
are unreasonably discriminated against as a result thereof. Cf. 
In re Ideal Farms, Inc. et al., 18 A.D. 1, 19 (1959). Moreover, 
the fact that a particular regulation “may demonstrably be dis- 
advantageous to certain areas or persons” is not enough to con- 
stitute a violation of the due process clause. Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604, 617-619 (1950) ; 
In re Central Dairy Products Company, 12 A.D. 303, 312 (1953), 
and cases cited therein. A member of the class which is regulated 
may suffer economic losses not shared by others as a direct con- 
sequence of regulation, but this does not constitute per se a viola- 
tion of the due process clause. See, e.g., Bowles v. Willingham, 
321 U.S. 508, 518 (1944). 


It is further concluded, in the light of the expertise of the 
Secretary, that the evidence in the record of the promulgation 
hearing which preceded the disputed amendment (See Finding 
of Fact 3 and footnote 1) could legally form the basis for the 
judgment of the Secretary reflected in the contested provision, 
that is, that handlers who produce milk and who buy supplemental 
supplies of milk from pool plants be required to equalize their 
own production with the milk of other producers. Cf. Railway 
Express Agency, Inc. v. Civil Aeronautics Board, 243 F.2d 422 
(D.C. Cir. 1957); Jn re Jacob Tanis et al., supra; -In re The 
Lawson Milk Company, 17 A.D. 239 (1958). Petitioners contend 
that the promulgation record fails to demonstrate then existing 
inequalities, any need for the disputed provision or any benefit 
to milk producers as a result of such provision. The promulgation 
record indicates, in part, the failure of a class of producer- 
distributors to carry any surplus burden or to share the surplus 
carried by producers generally, disruption of the market caused 
by regulated handlers who adjusted their operations to acquire 
producer-handler status under the order and a competitive ad- 





VANCE DAIRY 569 
Cite as 18 A.D. 563 


vantage of such handlers with respect to fully regulated milk 
handlers. Upon the basis of the evidence adduced at the amend- 
ment hearing, section 987.16 constitutes a valid and reasonable 
exercise of administrative discretion. The responsibility of select- 
ing the means of achieving the statutory policy and the relation- 
ship between the remedy selected and such policy are peculiarly 
matters for administrative competence. American Power & 
Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 
112 (1946) ; Secretary of Agriculture v. Central Roig Refining 
Co., supra, at pp. 613-614. 

In addition, while petitioners allege in their petition that the 
payments required under the order are confiscatory, the kind of 
evidence necessary to establish this allegation is totally lacking 
in the record of this proceeding. See, e.g., Hegeman Farms Coop. 
v. Baldwin, 293 U.S. 163 (1934); Wawa Dairy Farms, Ince. v. 
Wickard, 149 F.2d 860, 863-864 (3d Cir. 1945). In fact, peti- 
tioners have introduced no evidence in this regard and have failed 
toesustain their burden of proof thereon. United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 533 (1939) ; Bailey Farm Dairy 
Co. v. Jones, 61 F. Supp. 209 (E.D. M. 1945), aff'd, 157 F.2d 87 
(8th Cir. 1946). 


Petitioners also allege, in effect, that the amended order is 
invalid and has been invalidly applied to them because the fluid 
milk they handle is not in interstate commerce and does not 
burden, obstruct or affect such commerce. In the issuance of the 
order the Secretary found that the handling of the milk regulated 
thereunder was in the current of interstate commerce or directly 
burdened, obstructed and affected interstate commerce in milk 
or its products. The identical issue was raised in In re Copiah 
Guernsey Dairy Cooperative, Inc., 16 A.D. 1193, 1205-1206 (1957), 
a proceeding also arising under Order No. 87. For the reasons 
stated in the Copiah case at pages 1205-1206 and on the basis of 
Findings of Fact 2 and 8 contained therein petitioners’ contention 
in this regard must fail. 


Finally, it appears that petitioners desire an advisory ruling or 
commitment. They wish “to ascertain as a matter of law whether 
or not, if their own production was increased to such an extent 
that it would not be necessary for them to purchase any additional 
milk from a regulated pool plant, or any other source, this order 
could and would be amended so as to cause their increased own- 
farm production to be placed in the pool and required to make 
the penalty payments complained of.” This request is not proper 
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in an action under section 8c(15) (A) of the act (7 U.S.C. 608c 
(15) (A) )? and is addressed, in part at least, to the Secretary in 
his administrative or quasi-legislative capacity. It can be stated 
at this point, however, that, as indicated by this proceeding itself 
and the Tanis case, power so to regulate petitioners exists under 
the act.® 

In conclusion, the amendment effective April 1, 1957, is sup- 
ported by substantial evidence in the record upon which it is based 
and constitutes a valid and reasonable exercise of administrative 
discretion. Furthermore, the order is valid in its application to 
petitioners’ milk and the petition should be dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


In view of the foregoing conclusions, the relief requested by 
petitioners is denied and the petition is dismissed. 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 87. 


(No. 5955) 


In re IDEAL FARMS DAIRY PrRoDuUCTs, INC. AMA Docket No. 
27-128. Decided June 30, 1959. 


Fluid Skim Differential—Legislative Intent 
Disclosed by Subsequent Amendments 


Where amendment decision in 1958 showed that intent of 1957 amendments 
to order was not to charge fluid skim differential on milk shipped in bulk 
from handler to oleomargarine plant for manufacture, charges under 
1957 amendments held not to be in accordance with law regardless of 
literal wording of the order. 


2Section 8c (15)(A) of the act reads, in part, as follows: 
“(A) Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance with law***” 
8 Of course, the requirements of the act generally for the promulgation or amendment of a 
marketing order would have to be satisfied. See, e.g., sections 2, 8c(3), (4), (17) and (18) 
of the act. 
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Daniels and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr. John 
M. Durbin, for Agricultural Marketing Service. Mr. Clarence H. 
Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the application of 
the fluid skim differential contained in section 927.44 of Order 
27 during the period August 1957 through August 1958. 

Petitioner complains of the application of the fluid skim milk 
differential by the market administrator to fluid skim milk shipped 
in bulk from its pool plant, during the period August through 
December 1957 to E. J. Drew & Co., Boonton, New Jersey, where 
it was made into oleomargarine. Prior to August 1, 1957, such 
skim milk would not have been subject to the skim milk differential 
because Boonton, New Jersey, was not in the then defined market- ~ 
ing area. The marketing area was extended to include Boonton, 
New Jersey, by the amendment of August 1, 1957 (22 F.R. 4643), 
but the language of section 927.44 was not changed by the amend- 
ment. Nevertheless, petitioner contends that the extension of 
the marketing area was not intended to expand the coverage of 
the skim milk differential provision to bulk skim milk used for 
manufacturing. Respondent, on the other hand, contends that the 
language of section 927.44, during the period in question, literally 
encompassed the skim milk in issue by virtue of the area exten- 
sion and, therefore, the market administrator’s application of the 
skim milk differential to such skim milk and the charges resulting 
therefrom were in accordance with law. 

On January 23, 1959, petitioner filed an amendment to its 
petition withdrawing therefrom all allegations except those direct- 
ly relating to section 927.44. Upon the basis thereof the Judicial 
Officer dismissed the allegations withdrawn by petitioner. On 
March 9, 1959, respondent filed an answer admitting certain 
facts alleged in the petition, as amended, and waiving oral hearing, 
and requesting “a ruling in the light of the decision of the 
Secretary of August 4, 1958, as to whether the obligation is in 
accordance with law.” Petitioner also filed a waiver of oral 
hearing and requested that the matter be decided upon the basis 
of the facts alleged in the petition and admitted in the answer. 
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Petitioner is represented by Willis F. Daniels, Harrisburg, 
Pennsylvania, and respondent is represented by John M. Durbin, 
Office of the General Counsel, United States Department of Agri- 
culture. Hearing Examiner Clarence H. Girard, after the sub- 
mission of briefs by the parties, issued a report recommending 
that the relief requested by the petition be granted. Respondent 
filed exceptions to the report. 


FINDINGS OF FACT 


1. Petitioner, Ideal Farms Dairy Products, Inc., is a corpora- 
tion organized and existing under the laws of New Jersey, and 
its address and principal place of business is Lafayette, Sussex 
County, New Jersey. At all times material herein petitioner was 
a handler under Order No. 27, as amended, engaged in the receipt 
and purchase of milk from producers and in the processing and 
sale of such milk. 


2. The directors of petitioner and their respective addresses 
are Jacob Tanis, Sr., William Tanis, John Tanis, Jacob Tanis, Jr., 
all of Augusta, New Jersey, except William Tanis, who resides at 
North Haledon, New Jersey. The officers of petitioner are: 
President and Treasurer, Jacob Tanis; Vice-President and Sec- 
retary, William Tanis; Vice-President, John Tanis; Assistant 
Secretary, Jacob Tanis, Jr. 


3. During the period August through December 1957, peti- 
tioner made certain shipments of skim milk in bulk from its 
pool plant to E. J. Drew & Co., Inc., at Boonton, New Jersey, 
within the marketing area, where it was combined with vegetable 
oils and other ingredients to make oleomargarine. The milk from 
which the skim milk was derived was classified either as Class II 
or Class III. 


4. Section 927.44 of the order effective during the period 
August 1, 1957, through August 31, 1958, provided, | in pertinent 
part, as follows (22 F.R. 4643, 4651) : 


“§ 927.44 Fluid Skim Differential. For skim milk de- 
rived from Class II or Class III milk which skim milk 
enters the marketing area in the form of ... fluid skim 
milk ... and is there utilized or disposed of in the form 
of milk, fluid skim milk, half and half, or cultured milk 
drinks containing 3.0 percent or more but not more than 
5.0 percent butterfat . . . the handler shall pay a fluid 
skim differential . . .” 
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5. The market administrator of Order No. 27 determined that 
the skim milk described in Finding of Fact No. 3 was subject to 
the skim milk differential set forth in section 927.44 and, upon 
the basis thereof, billed petitioner in the amount of $18,423.08 
for the months of August through December 1957. 

6. From April 1, 1949 (14 F.R. 1466, 1472), to August 1, 1957, 
section 927.44 had contained language substantially similar to 
that quoted in Finding of Fact 4. Prior to August 1, 1957, how- 
ever, skim milk handled in the manner described in Finding of 
Fact 3 would not have been subject to the skim milk differential 
set forth in section 927.44 because Boonton, New Jersey, was not 
within the marketing area at that time. 

7. Order No. 27 was amended, effective August 1, 1957 (22 
F.R. 4643). The amended order greatly expanded the marketing 
area to include a large section of Upstate New York and Northern 
New Jersey, including Boonton, New Jersey. Many of the provi- 
sions of the order were changed, but no change in language was 
made in section 927.44. 

8. The decision of the Acting Secretary of June 10, 1957, 
pursuant to which the amendments effective August 1, 1957, were 
adopted, reads in part as follows (22 F.R. 4194, 4211): 

“6. Fluid Skim Differential. The fluid skim differential 
provisions should be applied in the expanded marketing 
area to the same products and at the same rate as pre- 
sently applicable in the marketing area. 


* * * 


“The products covered by the fluid skim differential are 
essentially fluid milk products having generally a but- 
terfat content about the same as or less than whole milk 
.. . The application of the fluid skim differential is a 
method of attaching a fluid milk price to the skim milk 
used in these products. The reasons for expanding the 
marketing area to obtain a Class I-A price for all of the 
fluid milk in such marketing area are equally valid for 
supporting the application of the fluid skim differential 
to the products covered thereby throughout such market- 
ing area...” 
9. Effective September 1, 1958, section 927.44 was amended 
to read, in pertinent part, as follows (23 F.R. 6737, 6744) : 

“The handler shall pay a fluid skim differential per 
hundredweight for skim milk . .. which is disposed of to 
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outlets in the marketing area, which skim milk leaves or 
is on hand at the plant in the form of: milk, fluid skim 
milk in consumer packages or in dispenser units, . . 
and fluid skim milk in bulk delivered to any such outlet 
which is engaged in the marketing or packaging of bulk 
skim milk .. .” 

10. The decision of the Assistant Secretary of August 4, 1958, 
pursuant to which the amendment of September 1, 1958, was 
adopted, reads in part as follows (23 F.R. 6050, 6054) : 

“The fluid skim differential should apply to skim milk 
disposed of in the form of fluid skim milk if it is for 
human consumption as fluid skim milk and not to skim 
milk disposed of as fluid skim milk for other uses in- 
cluding that disposed of to commercial food processing 
or manufacturing establishments, other than dairy 
plants, for use in processed or manufactured food pro- 
ducts. Provisions of the order setting forth the mecha- 
nics of accounting for skim milk in connection with ap- 
plication of the fluid skim differential should be revised 
for the purpose of clarification. [Emphasis supplied.] 


“Practices employed in the disposition of skim milk in 
the expanded marketing area to which the order has 
applied since August 1, 1957, are different from those 
in the marketing area as previously constituted. Thus, 
the fluid skim differential, under existing provisions of 
the order, is applicable to skim milk dispositions in cir- 
cumstances not encountered prior to expansion of the 
marketing area. In the territory added to the marketing 
area effective August 1, 1957, fluid skim milk in bulk is 
disposed of from handlers’ plants to such establish- 
ments as bakeries and soup, candy and margarine manu- 
facturers; whereas, such dispositions in the former mar- 
keting area were extremely limited or non-existent. 


“It was found in the decision of June 10, 1957 (22 F.R. 
4194), providing for the expansion of the marketing 
area that (1) application of the fluid skim differential 
is a method of attaching a fluid price to skim milk used 
in products which essentially are fluid milk products, 
and (2) the fluid skim differential provisions of the 
order (existing prior to August 1, 1957) should be ap- 
plied in the expanded area to the same products and at 
the same rate as presently applicable to the (former) 
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marketing area. There is no basis in this record for a 
different conclusion but there is evidence that the con- 
clusion is not properly implemented under existing provi- 
sions of the order and that the amendments herein pro- 
vided are needed for that purpose. 


“It appears probable that amendment of the order, as 
herein provided, to make the differential applicable to 
fluid skim milk disposed of in consumer packages or 
dispenser units will make it applicable to virtually all 
skim milk disposed of as fluid skim milk for consump- 
tion in fluid form, since no other method of disposing 
of fluid skim milk for consumption as such is known to 
be presently permitted under applicable health authority 
regulations. However, to insure against a possible loop- 
hole, provision should be made for application of the 
differential also to any skim milk disposed of in bulk 
for human consumption as fluid milk.” 

11. Skim milk handled in the manner described in Finding 
of Fact 3 would not be subject to the skim milk differential pro- 
visions of section 927.44 of the order as amended effective Sep- 
tember 1, 1958. 


CONCLUSIONS 


In construing and applying statutes, legislative intent is the 
controlling criterion. Of course the same is true of legislative 
regulations such as the order involved here. Sometimes the 
language used in the statute or regulation, that is, the literal 
meaning, best reflects the legislative intent and must govern, but 
at other times extrinsic sources of interpretation, such as the 
legislative history, etc., are preferred to the literal meaning of 
the language employed. 

In this case the decision of the Assistant Secretary in August 
1958 says that it was concluded in connection with the issuance 
of the 1957 amendments that the fluid skim differential should 
be applied in the expanded marketing area to the same products 
as previously but that this conclusion was not “properly imple- 
mented” under existing order provisions and that the provisions 
should be “. . . revised for the purpose of clarification.” 

To “implement” and to “clarify” are expressions which mean 
that there is a basic principle or proposition to which the expres- 
sions are applicable. It seems to us, therefore, that regardless of 
everything else, the Secretary has said in the decision that it 
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was not the intent of the 1957 amendments that the fluid skim 
differential should attach to the skim here which was moved in 
bulk to an oleomargarine plant for manufacture into oleomar- 
garine. Consequently, the requirement of payment of the 
differential is not in accordance with law. 


ORDER 


Accordingly, the relief requested in the amended petition is 
granted and the market administrator of Order No. 27 shall make 
appropriate adjustments in petitioner’s producer settlement fund 
account to reflect the conclusions set forth herein. 


(No. 5956) 


In re QUEENSBORO FARM PRODUCTS, INC. AMA Docket No. 27- 
129. Decided June 30, 1959. 


Fluid Skim Differential—Legislative Intent 
Disclosed by Subsequent Amendments 


Where amendment decision in 1958 showed that intent of 1957 amendments 
to order was not to charge fluid skim differential on milk shipped in bulk 
from handler to oleomargarine plant for manufacture, charges under 
1957 amendments held not to be in accordance with law regardless of 
literal wording of the order. 

Hays, Sklar and Herzberg, of New York, New York, for petitioner. Mr. 
John M. Durbin, for Agricultural Marketing Service. Mr. Clarence H. 
Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the application of 
the fluid skim milk differential contained in section 927.44 of 
Order No. 27 during the period August 1957 through August 
1958. 


Petitioner complains of the application of the fluid skim milk 
differential by the market administrator to fluid skim milk shipped 
in bulk from its pool plant in Canastota, New York, during the 
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period August through December 1957 to E. J. Drew & Co., 
Boonton, New Jersey, where it was made into oleomargarine. 
Prior to August 1, 1957, such skim milk would not have been 
subject to the skim milk differential because Boonton, New Jersey, 
was not in the then defined marketing area. The marketing area 
was extended to include Boonton, New Jersey, by the amendment 
of August 1, 1957 (22 F.R. 4643), but the language of section 
927.44 was not changed by the amendment. Nevertheless, peti- 
tioner contends that the extension of the marketing area was 
not intended to expand the coverage of the skim milk differential 
provision to bulk skim milk used for manufacturing. Respondent, 
on the other hand, contends that the language of section 927.44, 
during the period in question, literally encompassed the skim 
milk in issue by virtue of the area extension and, therefore, the 
market administrator’s application of the skim milk differential 
to such skim milk and the charges resulting therefrom were in 
accordance with law. 

The petitioner is represented by Sidney C. Winton of the firm 
of Hays, Sklar and Herzberg, New York, New York, and re- 
spondent is represented by John M. Durbin, Office of the General 
Counsel, United States Department of Agriculture. An oral 
hearing was not held. Pursuant to a motion for decision on the 
pleadings and on facts which are subject to official notice, Hearing 
Examiner Clarence H. Girard, after the submission of briefs by 
the parties, issued a report recommending that the relief requested 
by the petition be granted. Respondent filed exceptions to the 
report. 


FINDINGS OF FACT 


1. Petitioner, Queensboro Farm Products, Inc., is a corpora- 
tion organized and existing under the laws of the State of New 
York, and its address and principal place of business is 35-13 
41st Street, Long Island City, New York. At all times material 
herein, petitioner has been and now is a handler under Order No. 
27, engaged in the receipt and purchase of milk from producers 
at various plants and in the processing and sale of such milk and 
milk products. 

2. The officers and directors of petitioner and their respective 
addresses are as follows: 

Samuel Miller, 30-01 148th Street, Flushing, New York, presi- 
dent and director ; Harvey Y. Miller, 26 Wooley’s Lane, Great Neck, 
New York, vice-president; Allan Z. Miller, 33 Parkway Drive, 
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Roslyn Heights, New York, vice-president and director; Clara 
Miller Rose, 910 Bayside Drive, Normandy Isle, Miami Beach, 
Florida, secretary and director; Herbert V. Miller, 146-57 Bay- 
side Avenue, Flushing, New York, treasurer and director. 

3. During the period August through December 1957, peti- 
tioner made certain shipments of skim milk in bulk from its 
Canastota, New York, pool plant to E. J. Drew & Co., Inc., at 
Boonton, New Jersey, within the marketing area, where it was 
combined with vegetable oils and other ingredients to make 
oleomargarine. The milk from which the skim milk was derived 
was classified either as Class II or Class III. 

4. Section 927.44 of the order effective during the period 
August 1, 1957, through August 31, 1958, provided, in pertinent 
part, as follows (22 F.R. 4643, 4651): 


“§ 927.44 Fluid Skim Differential. For skim milk de- 
rived from Class II or Class III milk which skim milk 
enters the marketing area in the form of. . . fluid skim 
milk .. . and is there utilized or disposed of in the form 
of milk, fluid skim milk, half and half, or cultured milk 
drinks containing 3.0 percent or more but not more than 
5.0 percent butterfat . . . the handler shall pay a fluid 
skim differential .. .” 

5. The market administrator of Order No. 27 determined that 
the skim milk described in Finding of Fact 3 was subject to the 
skim milk differential set forth in section 927.44 and, upon the 
basis thereof, imposed upon petitioner the following additional 
charges: 


Month Year Amount 


August $ 4,435.38 
September . 8,913.12 
October 7,115.68 
November 771.60 
December 2,203.50 


$23,439.28 


6. From April 1, 1949, to August 1, 1957, section 927.44 (14 
F.R. 1466, 1472) had contained language substantially similar 
to that quoted in Finding of Fact 4. Prior to August 1, 1957, 
however, skim milk handled in the manner described in Finding 
of Fact 3 would not have been subject to the skim milk differential 
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set forth in section 927.44 because Boonton, New Jersey, was 
not within the marketing area at that time. 

7. Order No. 27 was amended, effective August 1, 1957 (22 
F.R. 4643). The amended order greatly expanded the marketing 
area to include a large section of Upstate New York and Northern 
New Jersey, including Boonton, New Jersey. Many of the provi- 
sions of the order were changed, but no change in language was 
made in section 927.44. 


8. The decision of the Acting Secretary of June 10, 1957, 
pursuant to which the amendments effective August 1, 1957, were 
adopted, reads in part as follows (22 F.R. 4194, 4211): 


6. Fluid Skim Differential. The fluid skim differential 
provisions should be applied in the expanded marketing 
area to the same products and at the same rate as pre- 
sently applicable in the marketing area. 


* * * 


“The products covered by the fluid skim differential are 
essentially fluid milk products having generally a butter- 
fat content about the same as or less then whole milk 
.. . The application of the fluid skim differential is a 
method of attaching a fluid milk price to the skim milk 
used in these products. The reasons for expanding the 
marketing area to obtain a Class I-A price for all of the 
fluid milk in such marketing area are equally valid for 
supporting the application of the fluid skim differential 
to the products covered thereby throughout such market- 
ing area...” 
9. Effective September 1, 1958, section 927.44 was amended 
to read, in pertinent part, as follows (23 F.R. 6737, 6744) : 


“The handler shall pay a fluid skim differential per 
hundredweight for skim milk . . . which is disposed of 
to outlets in the marketing area, which skim milk leaves 
or is on hand at the plant in the form of: milk, fluid 
skim milk in consumer packages or in dispenser units, 
... and fluid skim milk in bulk delivered to any such 
outlet which is engaged in the marketing or packaging 
of bulk fluid skim milk...” 


10. The decision of the Assistant Secretary of August 4, 1958, 
pursuant to which the amendment of September 1, 1958, was 
adopted, reads in part as follows (23 F.R. 6050, 6054) : 
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“The fluid skim differential should apply to skim milk 
disposed of in the form of fluid skim milk if it is for 
human consumption as fluid skim milk and not to skim 
milk disposed of as fluid skim milk for other uses in- 
cluding that disposed of to commercial food processing 
or manufacturing establishments, other than dairy plants, 
for use in processed or manufactured food preducts. 
Provisions of the order setting forth the mechanics of 
accounting for skim milk in connection with application 
of the fluid skim differential should be revised for the 
purpose of clarification. [Emphasis supplied.] 
“Practices employed in the disposition of skim milk in 
the expanded marketing area to which the order has 
applied since August 1, 1957, are different from those 
in the marketing area as previously constituted. Thus, 
the fluid skim differential, under existing provisions 
of the order, is applicable to skim milk dispositions in 
circumstances not encountered prior to expansion of the 
marketing area. In the territory added to the marketing 
area effective August 1, 1957, fluid skim milk in bulk is 
disposed of from handlers’ plants to such establishments 
as bakeries and soup, candy and margarine manufac- 
turers; whereas, such dispositions in the former market- 
ing area were extremely limited or non-existent. 


“It was found in the decision of June 10, 1957 (22 F.R. 
4194), providing for the expansion of the marketing area 
that (1) application of the fluid skim differential is 
a method of attaching a fluid price to skim milk used in 
products which essentially are fluid milk products, and 
(2) the fluid skim differential provisions of the order 
(existing prior to August 1, 1957) should be applied in 
the expanded area to the same products and at the same 
rate as presently applicable to the (former) marketing 
area. There is no basis in this record for a different 
conclusion but there is evidence that the conclusion is 
not properly implemented under existing provisions of 
the order and that the amendments herein provided are 
needed for that purpose. 


“It appears probable that amendment of the order, as 
herein provided, to make the differential applicable to 
fluid skim milk disposed of in consumer packages or 
dispenser units will make it applicable to virtually all 
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skim milk disposed of as fluid skim milk for consumption 
in fluid form, since no other method of disposing of 
fluid skim milk for consumption as such is known to be 
presently permitted under applicable health authority 
regulations. However, to insure against a possible loop- 
hole, provision should be made for application of the 
differential also to any skim milk disposed of in bulk for 
human consumption as fluid milk.” 


11. Skim milk handled in the manner described in Finding of 
Fact 3 would not be subject to the skim milk differential provisions 
of section 927.44 of the order as amended effective September 
1, 1958. 


CONCLUSIONS 


In construing and applying statutes, legislative intent is the 
controlling criterion. Of course the same is true of legislative 
regulations such as the order involved here. Sometimes the 
language used in the statute or regulation, that is, the literal 
meaning, best reflects the legislative intent and must govern, 
but at other times extrinsic sources of interpretation, such as 
the legislative history, etc., are preferred to the literal meaning 
of the language employed. ; 

In this case the decision of the Assistant Secretary in August 
1958 says that it was concluded in connection with the issuance 
of the 1957 amendments that the fluid skim differential should be 
applied in the expanded marketing area to the same products as 
previously but that this conclusion was not “properly imple- 
mented” under existing order provisions and that the provisions 
should be “. . . revised for the purpose of clarification.” 

To “implement” and to “clarify” are expressions which mean 
that there is a basic principle or proposition to which the expres- 
sions are applicable. It seems to us, therefore, that regardless 
of everything else, the Secretary has said in the decision that it 
was not the intent of the 1957 amendments that the fluid skim 
differential should attach to the skim here which was moved in 
bulk to an oleomargarine plant for manufacture into oleomar- 
garine. Consequently, the requirement of payment of the dif- 
ferential is not in accordance with law. 


ORDER 


Accordingly, the relief requested in the petition is granted 
and the market administrator of Order No. 27 shall make ap- 
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propriate adjustments in petitioner’s producer settlement fund 
account to reflect the conclusions set forth herein. 


(No. 5957) 


In re Fox DELUXE Foops, INC., ROLAND N. GERGEN, HAROLD W. 
Fox, AND BERT E. Fox. CEA Docket No. 74. Decided June 


26, 1959. 


Manipulation—Squeeze—Price Support 
as Manipulation 


Respondents are found to have attempted to manipulate and to have manipu- 
lated egg futures prices and cash refrigerator egg prices in violation of 
the Commodity Exchange Act in December 1953 and January 1956 by 
utilizing their long positions and those of customers and affiliated ac- 
counts—the total of which were greatly in excess of deliverable stocks 
of refrigerator eggs in Chicago—to “squeeze” the shorts and to pressure 
prices upward. 


While purchases of cash fresh eggs on the spot call of the Chicago Mercantile 
Exchange to support prices of such eggs constituted a manipulation of 
such prices, no violation of the act is found in connection therewith 
separate and apart from the manipulations of futures and cash re- 
frigerator egg prices since the complaint seems to allege such purchases 
as part of the latter manipulations. 


. Benj. M. Holstein, for Commodity Exchange Authority. Messrs. Daniel 
M. Healy and James L. Fox, Jr., of Chicago, Illinois, for respondents. 
Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted July 23, 1956, by 
a complaint and notice of hearing issued under section 6(b) of 
the act (7 U.S.C. § 9) by an Assistant Secretary of Agriculture. 

Respondents are (1) Fox DeLuxe Foods, Inc., an Illinois cor- 
poration, a wholesale egg and poultry dealer, a clearing member 
of the Chicago Mercantile Exchange, and a registered futures 
commission merchant under the Commodity Exchange Act which 
traded in egg futures on the Exchange for the accounts of custom- 
ers and also for its own or house accounts; (2) Roland N. Gergen, 
secretary of the corporation during December 1953 and its 
executive vice-president during January 1956; (3) Harold W. 
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Fox, a vice-president and director of the corporation during 
December 1953 and January 1956, a member of the Exchange 
and a registered floor broker under the Commodity Exchange Act; 
and (4) Bert E. Fox, a vice-president and director of the cor- 
poration during December 1953 and January 1956, a member of 
the Exchange and a registered floor broker under the Commodity 
Exchange Act. 


The complaint charges that the respondents attempted to 
manipulate and did in fact manipulate prices of egg futures on 
the Chicago Mercantile Exchange and cash eggs in Chicago in 
December 1953 and January 1956 in violation of sections 6(b) 
and 9 of the Commodity Exchange Act (7 U.S.C. §§ 9, 13). 

In connection with December 1953 the complaint alleges that, 
beginning about December 9, 1953, the respondent corporation 
closed out all short positions on its books in the December 1953 
egg future, purchased large quantities of such future on the 
Chicago Mercantile Exchange on behalf of itself and its customers, 
and increased this long position to a point where it was sub- 
stantially in excess of storage stocks available for delivery and 
finally represented 100 percent of the open interest; that near the 
close of trading in the future, the respondent corporation pur- 
chased all the fresh cash eggs of deliverable grade and quality 
offered for sale on the Exchange and immediately resold them at 
a loss; and that after the termination of trading in the future 
the respondent corporation received, on behalf of itself and 
certain customers, substantially all the eggs delivered on the 
December future and resold them at fixed prices in excess of 
their true market value to the shorts for redelivery to respondent 
corporation. 


With respect to January 1956 the complaint alleges that in 
December 1955 and January 1956 the respondent corporation, 
acting for itself, a group of affiliated accounts, and a number of 
other customers, again concentrated its activities on the long side 
of the market and purchased January 1956 egg futures on the 
Chicago Mercantile Exthange in large quantities, increasing 
such long position until it was many times in excess of storage 
stocks available for delivery and finally represented about 99 
percent of the open interest; that at the same time the corporation 
supported the price of fresh eggs by substantial purchases of 
such eggs on the Exchange, which eggs it immediately resold at 
a loss; that it also arranged for similar purchases at its expense 
by an independent trader; and that these activities increased 
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the price of the future to a point where it exceeded the price of 
fresh eggs, and took large quantities of fresh eggs out of normal 
channels of trade and diverted them to Chicago for delivery on 
the future. 


The complaint also alleges that these activities were under- 
taken for the purpose and with the intent of concentrating in 
the hands of the respondent corporation such a quantity of the 
current egg future as would represent a major portion of the 
open interest and exceed available deliverable supplies, thereby 
causing a squeeze and a resultant price increase; that the re- 
spondents intended and expected that the firm’s customers would 
be influenced by the respondents’ examples, suggestions, advice, 
and recommendations, and would follow respondents’ lead; that 
such customers were in fact so influenced and did in fact follow 
respondents’ lead; and that the acts of the respondents brought 
about a squeeze and caused artificial and manipulated prices in 
futures and cash refrigerator eggs on both occasions in wilful 
violation of the act. 


On November 5, 1956, the individual respondents filed a joint 
answer and the corporate respondent filed a separate answer. The 
material recitals in both answers are identical. The respondents 
admit the jurisdictional allegations and the transactions in 
futures and cash eggs substantially as alleged in the complaint; 
but they deny that they intended to manipulate or that they did 
in fact manipulate prices, or that their customers were influenced 
solely by them and did in fact follow their lead; and they assert 
that if there was a squeeze, it was brought about without any 
intent or purpose on their part. The answer states that, with 
respect to the customers and affiliated accounts, the corporate 
respondent acted merely as a broker on orders received from 
such accounts; that the purchases of January 1956 futures were 
made for the house account and the affiliated accounts because it 
appeared that prices were reasonable; and that the. fresh eggs 
purchased on the Chicago Mercantile Exchange in December 1953 
and January 1956 were sold at a loss because it became obvious 
that the fresh egg market was declining and the respondents acted 
to minimize the loss as far as possible. 


Clarence H. Girard, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as referee and presided 
at the hearing. The respondents were represented by Daniel A. 
Healy and James L. Fox, Jr., of Healy, Newby, Barrett, and 
Healy, a Chicago law firm. Benjamin M. Holstein, Office of the 
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General Counsel, United States Department of Agriculture, ap- 
peared as counsel for complainant. The oral hearing was held in 
Chicago, Illinois, April 9, 10, 12, 15, 16, 17, and July 10, 11, 12, 
18 and 19, 1957. Both sides offered oral and documentary 
evidence. Twenty-one witnesses testified for complainant and 
ten testified for respondents, including the individual respondents 
Roland N. Gergen and Harold W. Fox. Respondent Bert E. Fox 
was not present at the hearing. Ninety-one exhibits were received 
in evidence. Main briefs, which contained suggested findings 
and conclusions, and reply briefs were filed by the parties. 

The referee issued a report recommending that respondents be 
found to have violated the act as charged. Responednts filed 
lengthy exceptions to the report. Oral argument before the 
deciding officer was not requested and was not held. 

Respondents object to the statement of the referee in his 
report to the effect that most of the underlying or subsidiary 
facts are admitted but that there is sharp dispute as to the 
relevancy of some of the evidence and as to the inferences to be 
drawn from the basic facts. But obviously the referee’s ob- 
servation was correct. The physical facts as to the trading in egg 
futures and cash eggs by respondent and its customer accounts 
are not and cannot be denied. The bedrock issues then are 
whether in doing the trading involved respondents were attempt- 
ing to manipulate the prices of egg futures and cash eggs and 
did in fact manipulate such prices. Respondents in answer to 
the complaint, in evidence and in briefs ascribe legitimate pur- 
poses to the actions regarded by complainant as proof of mani- 
pulative motive and contend also that the prices of egg futures 
and cash eggs were not manipulated. 


FINDINGS OF FACT 


1. Respondent Fox DeLuxe Foods, Inc., a corporation with 
offices and a place of business at 1122 Fulton Street, Chicago 7, 
Illinois, is now and has been at all times material herein a whole- 
sale egg and poultry dealer, a clearing member of the Chicago 
Mercantile Exchange, and a registered futures commission mer- 
chant under the Commodity Exchange Act. 

2. Respondent Roland N. Gergen, whose address is 1122 Fulton 
Street, Chicago 7, Illinois, was the secretary of respondent cor- 
poration during December 1953 and the executive vice-president 
of the corporation during December 1955 and January 1956. At 
all such times, he was also a member of the board of directors of 
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respondent corporation and supervised its trading in egg futures 
and cash eggs. Respondent Gergen participated in the decisions 
by the board of directors of the corporation with respect to the 
transactions in December 1953 and January 1956 egg futures 
hereinafter described. 

38. Respondent Harold W. Fox, whose address is 7318 Ridge 
Avenue, Chicago, Illinois, was a vice-president of the respondent 
corporation and a member of its board of directors during Decem- 
ber 1953, December 1955 and January 1956, and was in complete 
charge of its trading on the floor of the Chicago Mercantile Ex- 
change at all such times. This respondent is now and was at 
all times material herein a member of the Exchange and a 
registered floor broker under the Commodity Exchange Act. 
He participated in the decisions by the board of directors of 
respondent corporation with respect to the transactions in Decem- 
ber 1953 and January 1956 egg futures hereinafter described. 


4. Respondent Bert E. Fox, whose address is 1122 Fulton 
Street, Chicago 7, Illinois, was at all times material herein a 
vice-president and director of respondent corporation and a 
member of the Chicago Mercantile Exchange. This respondent 
executed some of the futures transactions hereinafter described, 
and directed the execution of other such transactions. He was 
registered as a floor broker under the Commodity Exchange Act 
during January 1956 and is now so registered. 


5. The transactions hereinafter described were carried out 
under the direction and supervision and by means of the acts of 
the individual respondents in their capacities as officers, agents, 
or employees of the respondent corporation. 

6. The Chicago Mercantile Exchange is now and has been at 
all times material herein a duly designated contract market under 
the Commodity Exchange Act. . 


7. Trading in egg futures on the Exchange is .conducted in 
units of one contract or carlot consisting, at all times material 
herein, of 480 cases of 30 dozen eggs per case. Trading ends 
several days before the last business day in the delivery month, 
but contracts still open at the end of trading may be satisfied 
by delivery during the remaining business days of the month. 
Cash eggs or shell eggs are actual eggs as distinguished from 
egg futures, and may be either refrigerator eggs or fresh eggs. 
Refrigerator eggs, sometimes called storage eggs, are eggs which 
have been in cold storage more than 29 days. Fresh eggs are eggs 
which have not been in cold storage, or which have been in cold 
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storage not more than 29 days (Tr. pp. 23-37). Cash eggs bought 
and sold in the City of Chicago are produced in Illinois and other 
Midwestern States, moved into Chicago for storage and consump- 
tion, and shipped from Chicago to points outside Illinois. 


8. The December 1953 and January 1956 egg futures contracts 
on the Exchange were refrigerator egg contracts, and represented 
the purchase and sale of refrigerator eggs for delivery in those 
months. Under the specifications of the Exchange governing 
deliveries on these contracts, par delivery consisted of refriger- 
ator eggs described as U. S. Extras, Minimum 50 percent A 
grade, meeting certain weight and packaging requirements. 
Under the specifications, fresh eggs were “deliverable on the 
same basis as refrigerator eggs,” that is, without any premium 
or discount by reason of the fact that they were fresh eggs. 
During the months of December and January, fresh eggs are more 
valuable than refrigerator eggs and command a higher market 
price unless a technical situation exists. A technical situation 
exists when outstanding long contracts in the future are greatly 
in excess of deliverable supplies of refrigerator eggs. (Com- 
plainant’s Exhibits 1, 2, 35; Tr. pp. 207-217, 276-277, 287, 291, 
306, 315, 322, 334, 342, 591, 655.) 


9. It was the general practice, at all times material herein, 
for respondent Fox DeLuxe to advise its customers when to buy 
or sell and to recommend the action to be taken by its customers. 
Nonindustry customers usually followed such recommendations 
or left the buying or selling for their accounts and the price at 
which the purchase or sale was to be made to the discretion and 
judgment of respondents. (Tr. pp. 628, 629, 777, 831,832, 844, 
847, 848, 876-878.) 


10. During December 1953, respondent Fox DeLuxe, in its 
capacity as a registered futures commission merchant, carried 32 
commodity futures trading accounts for various individuals and 
firms, hereinafter referred to as customers or customers’ accounts, 
each of which traded and held positions in the December 1953 egg 
future on the Chicago Mercantile Exchange during December 
1953. Included among such accounts were the accounts of Earl 
Barnes, Charles Burbulis, and J. A. Roeser. Ear] Barnes was an 
associate broker of respondent Fox DeLuxe, and Charles Burbulis, 
who was in the produce business and not in the egg business, 
was a speculator customer of Earl Barnes. The J. A. Roeser 
account was in fact the account of respondent Roland N. Gergen, 
who did all the trading in the account, received the profits thereof, 
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and was responsible for the losses, but there was nothing in the 
records of respondent Fox DeLuxe which would so indicate. 
(Complainant’s Exhibits 3, 12, 13; Tr. pp. 628, 650-651.) 

11. On November 30, 1953,! positions in December 1953 egg 
futures on the books of respondent Fox DeLuxe aggregated 77 
carlots long for the accounts of 13 customers, and 63 carlots short 
for the accounts of six customers. Between December 1 and 8, 
1953, both inclusive, most of the long customers sold December 
futures and liquidated or reduced their long positions, with the 
result that on December 8, 1953, such long positions had decreased 
to a total of 22 carlots for five customers. During the same period, 
the short customers held their positions substantially unchanged, 
and on December 8, 1953, such positions totaled 60 carlots for five 
customers. Respondent Fox DeLuxe did not trade or hold any 
position in the December 1953 egg future for its own or house 
account during this period. (Complainant’s Exhibit 3.) 

12. On or about December 8, 1953, at a time when the price 
of the December egg future was 43 to 44 cents,? respondents 
Harold W. Fox and Roland N. Gergen recommended to the board 
of directors of respondent Fox DeLuxe that December 1953 egg 
futures contracts be purchased because stocks of refrigerator 
eggs were at a low level, that the supply of eggs of deliverable 
grade and quality in Chicago warehouses would be insufficient to 
meet outstanding long contracts in the future and that accordingly 
the price of the future would rise and a speculative profit would 
result. The other directors of respondent Fox DeLuxe, including 
respondent Bert E. Fox, unanimously agreed with such recom- 
mendations, respondent Fox DeLuxe made similar recommenda- 
tions to its customers, and the purchases of December futures for 
house and customers’ accounts hereinafter described were made as 
a result of such recommendations. (Tr. pp. 618-621, 652-656, 
690, 711-712, 731-732, 759-760, 764, 784-785, 798-799, 817.) 

18. Beginning on December 9, 1953, and continuing through 
December 21, 1953, respondent Fox DeLuxe purchased 355 carlots 
and sold 92 carlots of December 1953 egg futures for its own 
account and the accounts of its customers, reaching a maximum 
aggregate long position of 225 carlots on December 21, 1953. 
All such transactions were speculative. (Tr. pp. 618-622, 652- 


1Unless otherwise stated, references to positions or stocks on specified dates are as of 
the end of business on that day. 

2 All price references are in cents per dozen. 

® The diffenence between speculation and hedging under the Commodity Exchange Act is 
discussed at length in Corn Products Refining Company v. Benson, 232 F.2d 6554 (2d Cir. 1956). 





FOX DELUXE FOODS, INC. et al. 589 
Cite as 18 A.D. 582 


656, 690, 731-732, 759-761.) The quantities purchased and sold 
daily, the resulting positions of respondent Fox DeLuxe as a 
clearing member, the number of accounts holding positions un- 
changed each day including December 22 and 23, the last two days 
of trading, are as follows: 


Date Bought Sold Long Short Accts. Accts. Accts. 
1953 (Carlots) (Carlots) Position Position Buying Holding Selling 


Dec. 8 22 60 
Dec. 9 98 17 43 
Dec. 10 64 0 107 
Dec. 11 24 10 121 
Dec. 14 19 49 91 
Dec. 15 7 14 84 
Dec. 16 11 0 95 
Dec. 17 82 1 176 
Dec. 18 38 1 213 
Dec. 21 12 0 225 
Dec. 22 15 27 198 
Dec. 23 0 102 96 
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14. The purchases and sales described in Finding of Fact 13 
were made for the following classes of customers or accounts and 
resulted in the following changes in position (Complainant’s 


Exhibit 3): 

(a) Short Customers. On December 9, 1953, the 60 carlots 
held for the short customers were entirely covered by purchases 
of the December future, and such purchases continued during that 
day and thereafter until long positions in the future had been 
established for all customers who were short on December 8, 
1953, and after this date neither respondent Fox DeLuxe nor any 
of its customers held a short position in the December future. 

(b) Long Customers. Beginning on or about December 9 and 
10, 1953, and continuing thereafter, purchases of the December 
future were made for most of the long customers who had there- 
tofore been selling the December future in order to liquidate or 
reduce their long positions, as described in Finding of Fact 11, 
and such purchases reestablished or increased the long positions 
of such customers. 

(c) New Customers. Beginning on or about December 10, 
1953, and continuing until the day before the end of trading, 
purchases of the December future were made and long positions 
were established for an increasing number of new customers who 
had not previously held any position in the December future 
through respondent Fox DeLuxe during that month. 
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(d) House Account. Respondent Fox DeLuxe purchased 25 
carlots of the December future for its house account on December 
10, 1953, and made similar purchases thereafter, reaching a 
maximum long position of 46 carlots on December 17, which 
position it held unchanged until the last trading day. 

15. Of the 82 carlots of December futures purchased December 
17, 1953, respondent Fox DeLuxe distributed 52 carlots among 
the following accounts, in the following quantities, and at the 
following prices (Complainant’s Exhibit 5): 


Price Fox DeLuxe Earl Barnes Charles Burbulis J. A. Roeser 


44.45 3 1 
44.50 
44.55 
44.60 
44.65 
44.70 
44.75 


TOTAL 18 18 8 8 


16. Between December 8 and 21, 1953, both inclusive, the 
open interest in the December future on the Chicago Mercantile 


Exchange decreased from 931 carlots to 515 carlots, and total 
long contracts in such future held through clearing members 
other than the respondent corporation decreased from 909 carlots 
to 290 carlots. During the same period, as a result of the above- 
described purchases, the long position in such future of respond- 
ent Fox DeLuxe as a clearing member increased from 22 carlots 
to 225 carlots, or from 2.4 percent to 43.7 percent of the open 
interest. On the last three days of this period, December 17, 
18 and 21, 1953, respondent Fox DeLuxe purchased 132 carlots 
for its house account and 18 other accounts. During these three 
days Fox DeLuxe sold a total of two carlots, and withheld from 
sale the balance of the long December futures in its own account 
and the customers’ accounts (Complainant’s Exhibit 3). 

17. On December 22, 1953, the long position in the December 
future of respondent Fox DeLuxe for itself and its customers was 
198 carlots, or 53.7 percent of the open interest. On December 
23, 1953, the last day for trading in the future, respondent Fox 
DeLuxe offered these 198 long carlots for sale on the Exchange 
at 48 cents. This price was 0.15 cent less than the maximum 
price at which the future could be bought or sold on that day 
under the rules of the Chicago Mercantile Exchange. On the 
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same day, the price in Chicago for fresh eggs described as U. S. 
Extras, Large, Minimum 60 percent A Grade, was 46 to 46.50 
cents. Such eggs were of better quality than required for par 
delivery on December futures contracts. (Complainant’s Exhibits 
8, 27, 28; Tr. pp. 127, 656-657, 732-733, 810-811.) 

18. On December 23, 1953, respondent Fox DeLuxe sold 102 
carlots of the 198 carlots of December futures which it offered, 
and after the end of trading Fox DeLuxe had a total of 96 long 
contracts, which represented the remaining open interest. The 
short side of this remaining open interest was distributed among 
17 other clearing members. The 96 long contracts held by re- 
spondent Fox DeLuxe were in its house account and in the ac- 
counts of Earl Barnes, Charles Burbulis, and J. A. Roeser, and 
these long contracts were subsequently satisfied by the delivery 
of eggs to respondent Fox DeLuxe as hereinafter described. 
(Complainant’s Exhibits 3, 10, 11.) 

19. Of the 102 carlots of December futures sold on December 
23, 1953, respondent Fox DeLuxe distributed 36 carlots among 
the same accounts to which it had previously distributed the 
purchases described in Finding of Fact 15. The distribution of 
sales was made in the following quantities and at the following 
prices (Complainant’s Exhibit 5): 


Price Fox DeLuxe Earl Barnes Charles Burbulis J. A. Roeser 


47.90 1 2 z 
48.00 12 10 6 5 


TOTAL 13 11 6 6 


20. (a) On November 30, 1953, there were in Chicago cold 
storage warehouses approximately 50 carlots of shell eggs, some 
of which were not deliverable upon futures contracts. By Decem- 
ber 8, 1953, this quantity had declined to approximately 42 carlots, 
by December 17 to about 27 carlots, and by December 23, 1953, to 
approximately 25 carlots. This information was available on a 
daily basis and was known to respondents. During the last four 
business days prior to the end of trading on December 23, the 
quantities of long December futures held by respondent Fox 
DeLuxe and its customers were between six and one-half and 
eight and one-half times as large as total stocks of shell eggs in 
Chicago cold storage warehouses. After the end of trading, re- 
spondent Fox DeLuxe was the only source of refrigerator eggs in 
Chicago which could be used by traders who were on the short 
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side of the 96 carlots of long December futures held by this 
respondent. On December 31, 1953, there were 36 carlots of 
shell eggs in Chicago cold storage warehouses, all of which were 
held by respondent Fox DeLuxe. (Complainant’s Exhibits 4, 17; 
Tr. pp. 216-217, 228-229, 306-307, 329-330, 453, 489-493, 620- 
621, 659-660.) 

(b) For the period December 9-23, 1953, stocks of storage 
eggs in Chicago and the long positions of respondent Fox DeLuxe, 
the Barnes, Burbulis, and Roeser accounts and of other customer 
accounts carried by respondent Fox DeLuxe were as follows: 


Shell Eggs DeLuxe Barnes,Burbulis Other 
Date in Storage House and Roeser Customer Total 
1953 Carlot Equiv. Account Accounts Accounts Accounts 


Dec. 9 42 0 22 21 43 
Dec. 10 41 25 40 42 107 
Ae 39 25 35 61 121 

. 14 38 25 45 21 91 

- 15 35 25 40 19 84 

16 32 28 41 26 95 

ek 27 46 75 55 176 

. 18 27 46 88 79 213 
pee 26 46 88 91 225 

. 22 25 46 86 66 198 

. 23 25 34 62 0 96 


21. At all times between December 10 and the end of trading 
December 23, 1953, the total outstanding short contracts in the 
December future held by persons other than respondent Fox 
DeLuxe and its customers, which had to be covered by the pur- 
chase of futures or by the delivery of eggs and which represented 
“demand” by others, exceeded the total of outstanding long con- 
tracts in the future held by persons other than the said respondent 
and its customers, plus refrigerator eggs held by such persons, 
which represented the “supply” available to fill_such demand. 
The minus quantities in the following table represent carlot defi- 
cits on and after December 10, that is, the extent to which 
“demand” exceeded “supply” (Complainant’s Exhibit 9) : 


Date Deficit 


Dec. 10 
Dec. 11 
Dec. 14 
Dec. 15 
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Date Deficit 


Dec. 16 — 63 
Dec. 17 — 149 
Dec. 18 — 186 
Dec. 21 — 199 
Dec. 22 —173 
Dec. 23 — 71 


On and after approximately December 17, 1953, such deficits 
could not be satisfied except by the purchase of December futures 
from respondent Fox DeLuxe or its customers. 

22. Respondent Fox DeLuxe received 47 carlots of eggs out 
of a total of 48 carlots of final deliveries‘ made on the December 
1953 future. Of the 47 carlots so received, 23 carlots were refri- 
gerator eggs in Chicago cold storage warehouses, 10 carlots were 
refrigerator eggs in cold storage warehouses outside Chicago, 
and 14 carlots were fresh eggs. All of these were received after 
trading ended (Complainant’s Exhibit 15). As soon as they 
were received, the 23 carlots of Chicago refrigerator eggs, together 
with one carlot of fresh eggs, were sold by respondent Fox Deluxe 
to short traders, who then redelivered the eggs to respondent 
Fox DeLuxe, and this process was repeated by sales to other shorts 
until respondent Fox DeLuxe had made a total of 49 such sales, 
each of which was followed by a redelivery to respondent. These 
49 redeliveries plus the 47 carlots originally delivered to re- 
spondent Fox DeLuxe served to satisfy the 96 carlots of long 
December futures held by respondent after the end of trading. 
(Complainant’s Exhibit 16; Tr. pp. 89-91, 659-660.) 

23. The sales to short traders described in Finding of Fact 
22 were the only sales of deliverable eggs made by respondent 
Fox DeLuxe between the end of futures trading and the end of 
the delivery period December 31, 1953. Respondent Harold W. Fox 
demanded 47.95 cents from the shorts, refused to sell for 
less, and received this price on each of the 49 carlots sold. After 
the end of the delivery period, 19 of the 23 carlots of refrigerator 
eggs used in such sales were resold as cash eggs by respondent 
Fox DeLuxe at 41, 41.25, and 41.50 cents, and the remaining 


4A long receiving a carlot of eggs on delivery may sell futures and redeliver the carlot on 
his futures contract, and this process may be repeated, or a long receiving a carlot on 
delivery may sell the eggs for cash and the purchaser may deliver the carlot against his 
short position, or sell it to someone else for that purpose. The same carlot may, therefore, 
be delivered and received more than once in the same delivery month. A carlot received on 
delivery which does not subsequently reappear in delivery channels is a final delivery. (Tr. 
pp. 89-91.) 
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four carlots were sold at 43.10 cents. The 14 carlots of fresh 
eggs received by respondent Fox DeLuxe were sold after the 
delivery period at prices ranging form 43.50 to 47 cents, and 
the 10 carlots of refrigerator eggs received outside Chicago were 
delivered on the January 1954 future at prices of 44.50 and 44.85 
cents. (Complainant’s Exhibit 16; Tr. pp. 819-825.) 


24. The price of 47.95 cents which respondent Fox DeLuxe 
demanded for the refrigerator eggs which it sold to the shorts 
was determined by respondent Harold W. Fox on the basis of 
the fact that this was the closing price of the December future at 
the end of trading December 23, and the price which any short 
would have had to pay if he had bought futures to cover his 
short position. This price was substantially in excess of the 
true market value of fresh and refrigerator eggs. At the time 
of these sales, the price of fresh eggs in Chicago ranged between 
45.50 and 46.50 cents and the price of refrigerator eggs should 
have been approximately four to six cents less than the price of 
fresh eggs. Respondent Fox DeLuxe was able to demand and 
receive 47.95 cents only because it was the sole source of supply 
of deliverable eggs in Chicago at that time, and the short traders 
needed such eggs to satisfy their outstanding contracts. There 
was insufficient time between the end of futures tradings and the 
end of the delivery period in which to procure fresh eggs, ship 
them to Chicago, pack them according to delivery specifications, 
and have them inspected and graded for delivery. (Complainant’s 
Exhibit 27; Tr. pp. 208-209, 212-214, 222-226, 228-229, 303-307, 
333-336, 353, 633, 655, 659-660, 733-734, 818-819.) 


25. Speculative traders in futures do not ordinarily take 
delivery, and futures commission merchants usually advise such 
customers not to take delivery. In the event that a clearing 
member receives delivery by reason of a customer’s long posi- 
tion, it is normal practice to enter the delivery and the proceeds 
of any subsequent sale in such customer’s account. Of the 96 
long carlots of December futures held by respondent Fox DeLuxe 
after the termination of trading, 34 carlots were in its house 
account, 29 carlots in the account of Earl Barnes, 19 carlots in 
the account of Charles Burbulis, and 14 carlots in the J. A. Roeser 
(respondent Gergen) account. The original deliveries, the pro- 
ceeds of sales to the shorts, and the redeliveries received by re- 
spondent Fox DeLuxe in the liquidation of these 96 long contracts, 
were not entered in any of the above accounts but were entered 
by respondent Fox DeLuxe in a single cash egg account, and after 
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final disposition, the proceeds were distributed on a basis deter- 
mined by respondent Roland N. Gergen. (Complainant’s Exhibits 
3, 14; Tr. pp. 93-96, 480, 504-505.) The respondent Fox DeLuxe 
and the above-named customers who held long contracts at the 
end of trading in the December futures realized a net profit of 
$21,571.07. (Respondents’ Exhibit 6; Tr. p. 627.) 


26. Cash eggs are bought and sold on the “spot call’ of the 
Chicago Mercantile Exchange by posting bids and offers, and 
the prices paid in such transactions are posted and published. 
The prices of cash eggs bought and sold by private negotiation 
are not posted or published. On December 21, 22 and 23, 1953, 
respondent Fox DeLuxe purchased all the fresh eggs of deliverable 
grade, quality and weight sold on the spot call of the Exchange. 
Total purchases were 2,200 cases (four and one-half carlots) and 
the prices paid were 46, 46.25, and 46.50 cents. Respondent Fox 
DeLuxe disposed of such eggs a day or two later by private 
negotiation at an average loss of 1.03 cents, the majority being 
sold for shipment outside Chicago. Most of these purchases were 
made by a broker not affiliated with respondent Fox DeLuxe. 
The broker was instructed by respondent Harold W. Fox to pur- 
chase whatever was offered at the above prices and to post bids 
at such prices for additional quantities and, in giving such in- 
structions, respondent Harold W. Fox did not specify any limit 
as to the total quantities to be purchased. Respondent Fox 
DeLuxe made such purchases in order to support the price of 
deliverable eggs, ascertain how many of the eggs were available, 
and remove them from delivery channels. The 2,200 cases which 
respondent was able to purchase indicated to it that such supplies 
were small. Respondent Fox DeLuxe employed an independent 
broker to make such purchases in order to conceal the fact that it 
was engaged in buying the eggs purchased by the independent 
broker. Such brokers are customarily used to conceal the identity 
of traders whose transactions are instrumental in raising or 
lowering prices. (Complainant’s Exhibits 6, 7, 8, 14; Tr. pp. 54, 
105-113, 434, 738-739, '829-831.) 


27. Fresh egg prices in December are normally higher than 
December futures prices, and the opposite relationship exists 
only when a technical situation has developed in the market, that 
is, when the open interest in the futures is very high in relation 
to the quantity of refrigerator eggs available for delivery. From 
December 10 through 23, 1953, fresh egg prices in Chicago 
decreased from 47.75 to 46.25 cents. During the same period, 
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prices of the December future increased from 44.30 to 47.75 cents. 
This period covered the last ten trading days in the December 
1953 future, and the increase in the price of the future during 
this period was the second largest increase in the price of the 
December future in any comparable period in the ten years from 
1947 through 1956. The largest such increase, which occurred 
in December 1952, was the result of manipulative operations 
described in In re G. H. Miller and Company, 15 A.D. 1015 (1956), 
aff'd, 260 F.2d 286 (7th Cir. 1958), cert. denied, February 24, 
1959. (Complainant’s Exhibits 27, 28, 28A, 30 30A, 31; Tr. pp. 
208-216, 223, 655.) 

28. Under normal market conditions, December and January 
futures prices move approximately together, and a divergence in 
such movement can be expected only in technical situations. 
During the last ten trading days in December 1953, the price of 
the January 1954 future did not increase. As a result of the 
increase in the price of the December future during this period, 
the difference or spread between the prices of these two futures 
widened by approximately 3.48 cents. Only two other years 
from 1947 through 1956 show increases in the December-January 
futures price spread during the last ten days of trading in 
December. These two years were 1947 and 1952, and the in- 
creases on these occasions were caused by manipulative operations 
described in In re Great Western Distributors, Inc., 10 A.D. 783 
(1951), aff’d, 201 F.2d 476 (7th Cir. 1953), cert. denied, 345 U.S. 
997 (1953), and In re G. H. Miller and Company, supra, respective- 
ly. (Complainant’s Exhibits 29, 30, 30B; Tr. p. 210.) 

29. Daily market letters issued by Harris, Upham and Com- 
pany, a brokerage firm, contained the following comments with 
respect to the Chicago egg market on the dates indicated: 


December 14, 1953, Morning Produce Letter (Com- 
plainant’s Exhibit 18). “... December eggs at 45¢ are 
only 214¢ under large extras and 1¢ under Standards, 
suggesting that fresh eggs may be delivered on Decem- 
ber contract should congestion develop.” 

December 15, 1953, Closing Produce Letter (Com- 
plainant’s Exhibit 19). “...The 10 markets withdraw 
2,598 cases which was 3,688 less out than last year. Local 
withdrawals 557 cases, reducing total stocks on hand to 
18,185 cases. This is really the motive behind the late 
advances today as shorts attempting to cover found prac- 
tically nothing for sale.” 
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December 16, 1953, Morning Produce Letter (Complain- 
ant’s Exhibit 20). ‘“... Absence of deliveries is not sur- 
prising in view of the fact total Chicago stocks are less 
than 40 cars and cash prices for deliverable eggs are well 
above the futures.” 


December 17, 1953, Morning Produce Letter (Complain- 
ant’s Exhibit 21). “. . . Support came largely from 
interests who were already long and the commitment 
figures show that that class of buying predominated as 
the total is up 39 cars to 596.” 


December 17, 1953, Closing Produce Letter (Complain- 
ant’s Exhibit 22). “... Support was in evidence on all 
weak spots from a distributing house, which is under- 
stood to be on the long side of December.” 


December 21, 1953, Morning Produce Letter (Complain- 
ant’s Exhibit 23). “...The outstanding features were 
apparent congestion in December egg contracts and ex- 
treme weakness in the cash market for top grade eggs.” 
December 21, 1953, Closing Produce Letter (Complain- 
ant’s Exhibit 24). “. ..The market was supported at 
the start by the leading long interests and buying 
throughout the session appeared to come from shorts.” 
December 22, 1953, Morning Produce Letter (Complain- 
ant’s Exhibit 25). “... There is no indication as yet of 
the longs liquidating but it would seem logical to expect 
realizing sales on a scale up from this level as the maxi- 
mum which may be obtained under the rules will be about 
4914¢ as of the close on Wednesday. The situation is 
definitely tight and it is getting exceedingly difficult to 
execute orders without running the price up or down 
14 to 14¢ on comparatively small orders.” 


December 23, 1953, Morning Produce Letter (Complain- 
ant’s Exhibit 26). ‘Although trading in December egg 
contracts was slow yesterday there was persistent evi- 
dence that liquidation was in progress and the open in- 
terest figures show a reduction of 146 cars. That still 
left 369 cars open and trading will end today. As of 
Tuesday night Chicago cold storage stocks were only 
about 25 cars and therefore no substantial deliveries 
may be expected unless they be of fresh eggs. The 
large merchandising interest which has been conspicuous 
on the long side of December has apparently been buying 
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fresh eggs on the spot call and prices for top grades are 

now about at the December level.” 
The author of the market letters above was an employee of 
Harris, Upham and Company, with 45 years of experience in 
observing and reporting commodity market prices and conditions, 
and the above comments reflected conditions in the market as 
he saw them on the dates in question. The reference to “interests 
who were already long,” a “distributing house which is under- 
stood to be on the long side,” “leading long interests,” and “the 
large merchandising interest which has been conspicuous on the 
long side of December,” applied to respondent Fox DeLuxe. 
(Complainant’s Exhibits 18-26, inclusive; Tr. pp. 115-120.) 

30. The Chicago Price Current, a recognized trade publica- 
tion devoted to furnishing information on various commodities, 
including eggs, contained the following comment under date of 
December 23, 1953 (Complainant’s Exhibit 32): 

“. . . expert market observers were of the opinion that 
the futures trading and spot trading were united in some 
sort of unholy matrimony thus making for the sporadic 
trading and large volume of sales.” 
The above comment reflected the view of traders in the market 
as summarized by the author. (Tr. pp. 136-145.) 

31. During January 1956, respondent Fox DeLuxe, in its 
capacity as a registered futures commission merchant, carried 
115 commodity futures trading accounts for various persons and 
firms, each of whom traded and held positions in the January 
1956 future during January 1956. Thirty of the accounts were 
carried for persons who were officers, directors, associate brokers, 
or branch managers of respondent Fox DeLuxe, or members of 
the Fox family, or who were related to such persons directly or 
indirectly. Such accounts, hereinafter called affiliated accounts, 
were as follows (Complainant’s Exhibits 33, 53) : 

W. J. or William J. Fox, president a) 

Bert E. Fox, vice-president and director a) 

Harold W. Fox, vice-president and director a) 

Roland N. Gergen, executive vice-president and director 
A. J. or Maude J. Gergen, wife of Roland N. Gergen 

R. J. or Robert J. Fox, vice-president a) 

Edward A. Fox, director a) 

Louise M. Fox b) 

Joan R. Fox a) 

Kenneth Fox a) 
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Olive Fox b) 
Mary J. Gelderman a) 
Ada C. Hickey a) 
B. Fox Friedrich a) 
L. A. Friedrich b) 
Norma Fox b) 
J. A. Donahoe b) 
P. J. Donahoe, brother of J. A. Donahoe 
J. T. Donahoe, uncle of J. A. Donahoe and P. J. Donahoe 
Joseph J. Fox, Jr., associate broker a) 
Earl] Barnes, associate broker 
Eva Barnes, wife of Earl Barnes 
Duggan Barnes, brother of Earl Barnes 
Sol Goldwasser, associate broker 
Mark Stewart, associate broker 
G. W. Fiehler, father-in-law of Mark Stewart 
W. V. Sweeney, associate broker 
Francis Devuono, wife of Frank Devuono, former associate 
broker 
Edson C. Eldredge, branch manager 
R. C. Kersten, branch manager 
a) Member of Fox family 
b) Married to member of Fox family 


During January 1956, respondent Fox DeLuxe also traded in egg 
futures for its own account. All trading in the Maude J. Gergen 
account was controlled and directed by respondent Roland N. 
Gergen. The G. W. Fiehler account was opened and the trans- 
actions in this account were ordered and financed by -his son-in- 
law, the above-described Mark Stewart, without the prior knowl- 
edge or consent of G. W. Fiehler. (Tr. pp. 148, 293-296, 674, 
751-752.) 

32. In December 1955, at a time when the price of the Jan- 
uary 1956 egg future was approximately 44 cents, respondent 
Harold W. Fox recommended to the board of directors of re- 
spondent Fox DeLuxe that the future be purchased in quantities 
greater than available refrigerator egg supplies, because long 
positions in excess of such supplies would then have to be satis- 
fied by the delivery of fresh eggs, resulting in a speculative profit. 
The board of directors unanimously agreed with this recom- 
mendation, and respondent Harold W. Fox made similar recom- 
mendations to approximately 26 customers whose accounts he 
handled, including some of the affiliated accounts. Respondent 
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Fox DeLuxe made like recommendations to the other customers 
and affiliated accounts, and the purchases of January 1956 fu- 
tures hereinafter described were made as a result of these 
recommendations. On or about January 1, 1956, respondent Har- 
old W. Fox concluded that the decrease in cold storage stocks 
between December 1, 1955, and January 1, 1956, was “terrific,” 
that holdings of such stocks were “very light,” and that further 
decreases in the quantity of such holdings could be expected, and 
these factors convinced him that the purchasing program which 
he had recommended to respondent Fox DeLuxe and its custom- 
ers should be continued. (Tr. pp. 724-725, 742, 759-768, 774- 
776, 831.) 


33. On December 1, 1955, respondent Fox DeLuxe had a long 
position for all accounts on its books of 92 carlots in the January 
future. During the month of December, pursuant to the recom- 
mendations made by respondent Harold W. Fox, respondent Fox 
DeLuxe purchased substantial quantities of the January future 
for its house account, the affiliated accounts, and the other 
cstomers’ accounts, and on December 30, 1955, the respondent 
corporation had a long position in such future of 236 carlots for 
its house account and 22 affiliated accounts, and an additional 
357 carlots for the accounts of 51 other customers, or a total 
long position of 593 carlots, which position constituted 35.7 
percent of the open interest in the future. On the same date, 
respondent Fox DeLuxe had a total short position in the future 
of five carlots for three customers, representing about 0.3 per- 
cent of the open interest. (Complainant’s Exhibits 33, 34.) 


34. After December 30, 1955, respondent Fox DeLuxe con- 
tinued to purchase January 1956 egg futures, and between Jan- 
uary 3, 1956 (the first business day following December 30), 
and January 16, the respondent corporation increased its long 
position by 353 carlots, of which 144 carlots were for its house 
account and 18 affiliated accounts, and the remaining 209 car- 
lots were for the accounts of other customers. ‘All such pur- 
chases were speculative. On January 16, 1956, as a result of 
these purchases, respondent Fox DeLuxe had a long position 
in the January future of 946 carlots, consisting of 334 carlots 
for its house account and 26 affiliated accounts, plus 612 carlots 
for the accounts of 70 other customers. On the same date this 
respondent had a total short position of 12 carlots for two cus- 
tomers (Complainant’s Exhibit 33). 

35. Between December 30, 1955, and January 16, 1956, the 
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open interest in the January 1956 egg future on the Exchange 
decreased from 1661 carlots to 1514 carlots, and total long 
contracts in the future held by clearing members other than re- 
spondent Fox DeLuxe decreased from 1068 carlots to 568 car- 
lots, or by 46.8 percent. During the same period, as a result 
of the above-described purchases, the long position in such fu- 
ture of respondent Fox DeLuxe as a clearing member increased 
by 59 percent—from 593 to 946 carlots—and its position of 
the open interest rose from 35.7 to 62.5 percent Between Jan- 
uary 16 and the end of trading the long position of respondent 
corporation for all accounts was never less than 59 percent of 
the open interest. During this period, which constituted the 
last seven trading days, respondent Fox DeLuxe purchased 158 
carlots of the January future for 18 new accounts which had 
not previously traded or held any position in such future through 
respondent Fox DeLuxe during that month. The maximum 
short position in the January future held by respondent Fox 
DeLuxe during January 1956 was 26 carlots for the accounts 
of four customers on January 12, representing 1.90 percent of 
the open interest. Thereafter, its maximum short position in 
the future did not exceed 12 carlots, and on January 19, 20 
and 23, consecutive trading days, it held no short position in 
the future for any account. During these three days respondent 
Fox DeLuxe made total net liquidating sales of 26 carlots for 
all accounts, and during such period the respondent corpora- 
tion withheld from sale the balance of the long January futures 
in its own account, the affiliated accounts, and the other cus- 
tomers’ accounts. (Complainant’s Exhibit 33.) 


36. On January 23, 1956, the long position in the January 
future of respondent Fox DeLuxe for 73 accounts was 737 car- 
lots, or 70.4 percent of the open interest. On January 24, 1956, 
the last day for trading in the future, respondent Fox DeLuxe 
offered these 737 long carlots for sale on the Chicago Mercan- 
tile Exchange at 46.50 cents, which was the highest price re- 
corded for the January, future on that day. On the same day, 
the price in Chicago for fresh eggs described as U. S. Extras, 
Large, Minimum 60% A Grade, was 44 to 45 cents. These eggs 
were of better quality than required for par delivery on Jan- 
uary 1956 egg futures contracts. (Complainant’s Exhibits 33, 
33A, 33B, 34, 34A, 49, 50; Tr. p. 742.) 

37. On January 24, 1956, respondent Fox DeLuxe sold 337 
carlots of the 737 carlots of January futures which it offered, 
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leaving it, after the end of trading, with long positions for its 
house account, 13 affiliated accounts, and ten other customer 
accounts, in the amount of 400 carlots, out of a remaining open 
interest of 405 carlots, the other five carlots being held by one 
other clearing member. On the short side of these 405 carlots, 
respondent held one carlot and the remaining 404 carlots were 
distributed among 27 other clearing members. The 400 long 
carlots held by respondent Fox DeLuxe were satisfied by the 
delivery of eggs to respondent as hereinafter described. (Com- 
plainant’s Exhibits 33, 34, 36, 37.) 


38. As a result of the transactions described above, trading 
on the long side of the January 1956 egg future was concen- 
trated largely in the hands of respondent Fox DeLuxe during 
January 1956. On December 1, 1955, respondent Fox DeLuxe 
held long contracts in the January future in the amount of 92 
carlots, while all other clearing members held a total of 1482 
carlots. Thereafter, during December and January, long con- 
tracts in the future held by respondent Fox DeLuxe increased 
while those held by other clearing members decreased, with the 
result that on and after January 12, 1956, respondent held more 
long contracts than all other clearing members combined. Be- 
tween January 16 and 22, respondent Fox DeLuxe held one and 
one-half times as many long contracts as the total held by all 
other clearing members. On January 23, 1956, respondent held 
approximately two and one-half times as many long contracts 
as did all other clearing members. Between January 16 and 
the end of trading, 36 clearing members in addition to respond- 
ent Fox DeLuxe carried long positions in the January 1956 
future. Only four of these 36 clearing members attained maxi- 
mum long positions during this period of more than 50 car- 
lots, the largest being 227 carlots. During this period respond- 
ent Fox DeLuxe held between 715 and 946 carlots. On the 
short side of the January future during this period, approxi- 
mately 53 clearing members in addition to respondent Fox 
DeLuxe carried positions, and the largest short position reached 
by any of these was 183 carlots. The largest short position held 
by respondent Fox DeLuxe during this period was 12 carlots. 
(Complainant’s Exhibits 33, 34, 384A, 36, 37.) 


39. On December 30, 1955, there were approximately 101 
carlots of shell eggs in Chicago cold storage warehouses. This 
quantity declined steadily until January 18, 1956, when it 
reached a low point of 63 carlots, after which these stocks in- 
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creased and on January 23 there were 104 carlots of shell eggs 
in such warehouses. During the week of January 16 the quanti- 
ties of long January futures held by respondent Fox DeLuxe 
for its house account and the affiliated accounts were between 
two and five times as large as total stocks of shell eggs in Chi- 
cago cold storage warehouses, and the quantities of such future 
held by respondent for all accounts were between nine and fif- 
teen times as large as such total stocks during this period. At 
all times in January 1956 up to the last day of trading in the 
future, respondent Fox DeLuxe held more than five and one- 
half times as many January futures contracts for all accounts 
as there were stocks of shell eggs in Chicago cold storage ware- 
houses. (Complainant’s Exhibits 33, 38.) 


40. On December 30, 1955, and January 3, 1956, consecu- 
tive business days, fresh egg prices in Chicago declined by three 
cents. On January 4, 1956, Mark Stewart, an associate broker 
for respondent Fox DeLuxe, purchased for its account approxi- 
mately 900 out of a total of 950 cases of fresh eggs of deliverable 
grade, quality and weight sold on the spot call of the Exchange. 
These purchases were made at prices of 50 to 51.50 cents. On 
the same day, respondent Fox DeLuxe sold 600 cases of these 
eggs for shipment out of Chicago at a price which represented a 
loss of 0.2 cent. On January 5, respondent sold an additional 
200 cases for shipment out of Chicago at a loss of 2.1 cents, 
and on January 6 it sold the remaining 100 cases in Chicago at 
a loss of 2.1 cents. (Complainant’s Exhibits 39, 45, 49; Tr. pp. 
167-169.) 


41. Fresh egg prices in Chicago continued to decline after 
January 4, 1956, and by January 17 had fallen an additional 
nine cents. On or about January 18, Isadore Katz, president 
of a Chicago firm engaged in the business of breaking eggs to 
make liquid and frozen eggs, attempted to purchase refrigerator 
eggs from respondent Fox DeLuxe for such use, but was in- 
formed by respondent Gergen that the refrigerator eggs which 
respondent Fox DeLuxe had in inventory were not for sale. 
Thereupon respondent Gergen, acting for his firm and with the 
knowledge of respondents Harold W. Fox and Bert E. Fox, 
entered into an oral contract with Isadore Katz, whereby Katz 
agreed to buy fresh eggs of deliverable grade, quality and weight 
on the Chicago Mercantile Exchange, without limit as to quan- 
tity, at 44 to 45 cents for his own account and use, and respond- 
ent Fox DeLuxe agreed to reimburse him, as hereinafter de- 
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scribed, for any loss incurred. Fresh eggs purchased at 44 to 
45 cents could not profitably be converted into liquid or frozen 
eggs. Pursuant to the contract, Katz purchased all the fresh 
eggs of deliverable grade, quality and weight sold on the spot 
call of the Exchange on January 19, 20 and 23, 1956, consecu- 
tive business days. Such purchases were made at prices of 44 
to 45 cents, and total purchases were 12,000 cases (25 carlots). 
Katz also posted bids for 3,000 cases (six carlots) at the same 
price, which remained unfilled at the close of the spot call ses- 
sion. Subsequently, in accordance with the agreement described 
above, respondent Fox DeLuxe paid to Katz the sum of $26,880, 
representing the difference between the purchase price of the 
fresh eggs and the price at which Katz was bidding for refriger- 
ator eggs for breaking purposes in mid-February 1956, plus 
one-half cent per dozen profit, plus expenses incurred in carry- 
ing such fresh eggs. Respondent Fox DeLuxe entered this sum 
on its books as payment for 107,000 pounds of frozen egg whites 
purchased and received from the Katz firm, but no such pur- 
chase or receipt had taken place, Katz having used such fresh 
eggs in the usual course of his business. (Complainant’s Ex- 
hibits 40, 41, 42, 49; Tr. pp. 239-245, 248, 643-648, 666-671.) 


42. Respondent Fox DeLuxe entered into and carried out 
the above-described contract with Katz in order to support the 
price of fresh eggs and January futures, and to remove from 
the open market eggs of deliverable grade, quality and weight 
which might otherwise be available to the shorts for delivery on 
the future. The prices of 44 to 45 cents paid by Katz on Jan- 
uary 19, 20 and 23 were from two to three cents in excess of the 
true market value of fresh eggs. On January 25 after futures 
trading had ceased and the above-described agreement was no 
longer in effect, eggs of identical grade, quality and weight 
were unsuccessfully offered on the spot call of the Exchange 
at 41 cents, and on that day Katz posted maximum.bids on the 
spot call of 40.50 cents for such eggs. On January 27, eggs of 
identical grade, quality and weight were unsuccessfully offered 
on the spot call at 38.50 cents, and on that day maximum bids 
of 38 cents for such eggs were posted on behalf of Katz. (Com- 
plainant’s Exhibits 43, 44, 49; Tr. pp. 245-246, 314-316, 645- 
646, 667-668.) 


43. On December 30, 1955, the price of fresh eggs in Chicago 
was 8.25 cents higher than the price of the January future, 
and on January 3, 1956, it was 6.50 cents higher. During the 
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next two weeks, this differential or spread was reduced by rea- 
son of a steady decline in the price of fresh eggs while the price 
of the January future remained comparatively stable, and on 
January 16 the price of fresh eggs fell below the price of the 
future. During the next few days fresh egg prices increased, 
but remained below the price of the future at all times during 
the rest of the futures trading period, and at the end of futures 
trading on January 24, the January future closed at 46.45 cents 
as against 43.75 cents for fresh eggs. Thereafter fresh egg 
prices resumed their decline, and on January 27, the price of 
fresh eggs fell to 38.75 cents. (Complainant’s Exhibits 49, 49A, 
50, 51.) 


44, Fresh egg prices in January are normally higher than 
futures prices, and both prices normally move in the same gen- 
eral direction. An inverted price relationship or movement of 
the prices in opposite directions indicates the presence of factors 
other than supply and demand. The production of eggs in Jan- 
uary 1956 was increasing and the supply of fresh eggs was in 
excess of demand, and the trend of fresh egg prices in January 
1956 reflected this supply and demand situation. The prices of 
the January future, particularly on and after January 16, were 
not justified by and did not reflect the supply and demand sit- 
uation in the egg market, but were substantially in excess of 
true market value and were brought about by continued heavy 
purchases of the future and by concentration of the long in- 
terest in the future on the books of respondent Fox DeLuxe. 
When January futures prices became higher than fresh egg 
prices, the January future became the best ‘market for 
fresh eggs. This created an abnormal demand for fresh eggs 
for shipment to Chicago and delivery on the future, and be- 
tween January 19 and 31, 352 carlots of such eggs were diverted 
from normal channels of trade, shipped to Chicago, placed in 
cold storage, and delivered on the January future. This move- 
ment reduced supplies customarily available in producing areas, 
increased the prices of such supplies, distorted normal distribu- 
tion patterns, and interfered with established merchandising 
operations. (Complainant’s Exhibits 46, 47, 48; Tr. pp. 214, 
229-235, 264-265, 268-270, 274-278, 284-292, 299-300, 313- 
316, 319-323, 326, 341-345, 510-511, 655.) 


45. Respondent Fox DeLuxe received 441 carlots of eggs on 
delivery in January 1956, of which 41 carlots were received be- 
fore the end of trading and 400 carlots after the end of trading. 
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Total deliveries on a final receiver basis in January 1956 were 
446 carlots. The largest quantity of eggs delivered on the Jan- 
uary future in any other year from 1938 through 1957 was 143 
carlots. Of the 446 carlots delivered in January 1956, 393 car- 
lots were fresh eggs. The largest quantity of fresh eggs delivered 
on the January future in any other year from 1938 through 1957 
was 25 carlots. Respondent Fox DeLuxe received 388 of the 
393 carlots of fresh eggs delivered in January 1956. (Com- 
plainant’s Exhibits 46, 47; Tr. p. 187.) 

46. The 441 carlots of eggs received on delivery by respond- 
ent Fox DeLuxe in January 1956, as described above, were dis- 
posed of by selling 35314 carlots of shell eggs at prices ranging 
from 25.50 to 43.25 cents, breaking and selling 6714 carlots 
as liquid eggs at prices equivalent to 21 to 31 cents, and deliv- 
ering the remaining 20 carlots on September 1956 futures which 
had been sold at prices of 31.15 to 35.65 cents. The 441 carlots 
were received by respondent Fox DeLuxe on behalf of its house 
account and more than 23 of the affiliated and other customer 
accounts. The respondent did not enter such receipts or the pro- 
ceeds of disposition in the individual] accounts, but haudled such 
receipts and proceeds as a unit by entering them in a single 
cash egg account on its books. This was contrary to the usual 
practice. (Complainant’s Exhibit 33; Tr. pp. 178-180, 183-186.) 

47. On January 19, 1956, James Koutsky of the Chicago of- 
fice of the Commodity Exchange Authority addressed the fol- 
lowing letter to Everette B. Harris, president of the Chicago 
Mercantile Exchange (Complainant’s Exhibit 52) : 

141 West Jackson Blvd.—Room 1200 
Chicago 4, Illinois 
January 19, 1956 
Mr. Everette B. Harris, President 
Chicago Mercantile Exchange 
Chicago 6, Illinois 
Dear Mr. Harris: 
Mr. Rodger R. Kauffman has requested me to transmit the fol- 
lowing teletype message to you: 
“We have received widespread complaints that January egg 
futures and actual eggs are being manipulated on your Ex- 
change. Most recent information available to us shows 
continuing large open contracts in the face of an appar- 
ently very limited quantity of eggs available for delivery. 
Of the 1284 contracts open as of January 18, 762 carlots 
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were held by one of your clearing members for itself and 
a number of customers. A substantial proportion of these 
were purchased on or since January 16. Prices for the 
January Refrigerator contract are approximately 214 cents 
above those quoted for the February fresh egg contract. 
“The above is called to your attention for such action as 
your Board of Governors may consider appropriate pursuant 
to the requirement for the prevention of manipulation and 
cornering set forth in Section 5(d) of the Commodity Ex- 
change Act. 
“Rodger R. Kauffman 
Administrator 
Commodity Exchange Authority” 
Very truly yours, 
James Koutsky 
Exchange Supervisor in Charge 


In January 1956, Everette B. Harris informed respondent Har- 
old W. Fox that if the Chicago Mercantile Exchange found any 
evidence of manipulation in the January future, Harold W. Fox 
would be brought to task. Mr. Harris also informed respondent 
Gergen that there was to be no trouble with the liquidation of 
January futures contracts, and the respondent promised to co- 
operate. (Tr. pp. 601-602, 607.) 


CONCLUSIONS 
I 


Respondents argue that since the complaint does not make the 
Fox DeLuxe customers respondents in the proceeding as cocon- 
spirators with respondents or as acting in concert with respond- 
ents, the positions and the trading of Fox DeLuxe customers 
cannot be considered and aggregated with respondents’ posi- 
tions and trading in determining whether respondents breached 
the act. Respondents cite in this connection General Foods Cor- 
poration v. Brannan, 170 F.2d 200 (7th Cir. 1948), which they 
contend stands for the proposition that one person cannot be 
held responsible for the actions and statements of another in 
the absence of a conspiracy or agreement. 

The opinion in the General Foods case invoked by respondents 
held that one respondent could not be held liable for the actions 
and statements of other respondents in the absence of con- 
spiracy, agreement or a relationship kindred thereto. The ad- 
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ministrative decision (6 A.D. 288 (1947) ) overruled by the court 
held that the respondents were charged with “acting in con- 
cert” but the court believed that the words “collaborate” and 
“collective” had no legal significance and that the complaint was 
not one of “acting in concert.’ 

Respondents are charged here with substantive violations of 
the act and not with unlawful agreement or conspiracy as an 
offense per se. There is nothing invalid about such a charge. 
Manipulations are prohibited by the act whether accomplished 
by one or more than one person (Jn re G. H. Miller and Company, 
supra), and respondents are charged with what they did and 
not with any violations of the act by their customers. Whether 
or not the customers or some of them knew of the alleged ma- 
nipulative schemes afoot is not essential to the causes of action 
made out by the complaint. And the causes of action made out 
in the complaint are certainly violations of the act if established. 
Respondents’ argument would bring about the strange result 
that a futures commission merchant would be free to raise or 
lower futures prices through the use of his customers’ trading 
for such purpose if the customers do not know of the manipula- 
tive plan. The mere statement of the contention carries its own 
negative answer. In a proceeding under the act, Jn re Reuben 
McGuigan, 5 A.D. 249 (1946), the respondent was to have ma- 
nipulated futures prices to his benefit through his market “tip” 
sheet and through the sending of hundreds of telegrams to 
traders. Respondents’ view is to the effect that the trading of 
McGuigan’s clients which resulted in the manipulated prices 
could not be considered against McGuigan unless the traders 
who took his market advice were engaged in a conspiracy with 
him or knowingly took part in his manipulation. 

The evidence combining positions and trading of customers 
with those of respondents was not only necessary but essential 
to the causes of action stated. The Barnes, Burbulis and Roe- 
ser accounts in December 1953 and the affiliated accounts in the 
January 1956 operation are regarded by complainant as being 
under a greater degree of management or control by respond- 
ents than the other customer accounts but we know of no legal 
requirement that the owners of such accounts must be charged 
with knowing participation in the manipulation and made par- 


5 The administrative decision found that a respondent futures commission firm utilized the 
trading of Schedule A customers, not respondents, in the attempted manipulation, but the 
opinion of the court relied upon by respondents here relates not to the customers but to 
respondents in that case. 
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ties to the proceeding in order to charge respondents with 
manipulation. 

What the evidence establishes as to the allegations of the 
complaint with respect to the relationship between respondents’ 
activities and the affiliated and customer accounts will be set out 
hereinafter. 


II 


Respondents were responsible for the program of influencing 
Fox DeLuxe’s customers to enter the long side of the market in 
December 1953 with about 11 days of trading left, for the re- 
spondents corporation entering the market as a substantial long, 
for a stepped-up purchasing program for Fox DeLuxe and cus- 
tomers commencing December 17 as the crucial last few days 
of trading were coming up, for withholding sales of respondents’ 
futures and respondent corporation’s customers futures Decem- 
ber 18, 21 and 22, for buying all fresh eggs of deliverable quality 
offered on the spot call of the Chicago Mercantile Exchange on 
December 21, 22 and 23, for offering all December futures of 
Fox DeLuxe and customers on the last day of trading at the high- 
est price for the day, and for charging a uniform price, 47.95 
cents, for all refrigerator eggs sold to shorts for delivery pur- 
poses after the close of trading and handled as a pool for the 
Fox DeLuxe, Barnes, Burbulis and Roeser (Gergen) accounts. 

The long positions of customers were taken upon the advice 
and recommendations of respondent Fox DeLuxe. The long 
positions of customers increased as the crucial last few days of 
trading approached. The Barnes, Burbulis and Roeser (Ger- 
gen) accounts and Fox DeLuxe house account increased their 
long holdings. There were practically no futures sold from 
any of the accounts December 17, 18 or 21. On the last day of 
trading Fox DeLuxe offered for sale all the futures, its own 
and those for all the other accounts, at the highest price for the 
day. The house account and the Barnes, Burbulis and Roeser 
(Gergen) accounts wound up with all the unliquidated long 
contracts after the close of trading. It is plain from these facts 
that the trading of the Fox DeLuxe customers and the Barnes, 
Burbulis and Roeser (Gergen) accounts was not trading in 
which each customer independently arrived at a decision as to 
what to do. The trading was influenced, directed and managed 
by respondents. The Roeser account belonged to Gergen; 
Barnes was an associate broker for Fox DeLuxe; and Burbulis 
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was a customer of Barnes. The size of the long positions of 
the Barnes and Burbulis accounts, the manner of purchase of 
the long contracts for these two accounts and the facts that 
these two accounts together with the Roeser (Gergen) account 
and the Fox DeLuxe house account had the only unliquidated 
long contracts after the close of trading and shared in the de- 
livery pool show management and control of these accounts by 
respondents and even perhaps awareness of the plan on the part 
of the owners of the accounts. 

Respondents insist, however, that there was no manipulative 
intent present. But respondents are professional traders. They 
knew of the small stocks of refrigerator eggs in Chicago and 
they knew that the maintenance during the last few trading days 
of an open interest greatly in excess of refrigerator egg stocks 
would have a price-enhancing effect. 


Their manipulative purpose is glaringly revealed by the fresh 
egg purchases on the Exchange December 21, 22 and 23. Fresh 
egg prices had been declining and might be expected to continue 
to do so. But on these three consecutive days respondent Fox 
DeLuxe stepped in and purchased all the eggs of deliverable 
grade, quality and weight offered. Most purchases were made 
through an independent broker and the prices were 46, 46.25 
and 46.50 cents with bids at these prices for more eggs. Thus, 
to shorts considering the possibility of making arrangements 
for delivery of fresh eggs, the price was established as at least 
46 cents. Moreover, respondent Fox DeLuxe moved the fresh 
eggs purchased out of Chicago making them unavailable to 
shorts and sold them at a loss. Obviously Fox DeLuxe was tak- 
ing no chances that fresh egg prices would decline before the 
close of trading to the point that shorts might decide it to be 
cheaper to make arrangements to deliver fresh eggs than to 
liquidate by buying futures, and of course if fresh egg prices 
declined sufficiently respondent Fox DeLuxe and- customers 
might receive fresh eggs which would be worth less than the 
many futures purchased December 17 and 18 at about 4414 
cents by Fox DeLuxe and customers. Respondents’ explanation 
that the purchases of fresh eggs on the Exchange amounted 
merely to “testing the market” is simply unbelievable. 


There is no doubt that the December 1953 operation was ma- 
nipulative in purpose, that is, that the respondents sought to 
use the weight of the corporation’s trading and that of its cus- 
tomer accounts to put a “squeeze” on the shorts and to influence 
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upwards the price of egg futures and cash refrigerator eggs. 
The “squeeze” is a well-known manipulative technique® and un- 
questionably constitutes an attempt to manipulate prices within 
the meaning of the act. 

We conclude too that manipulated prices were brought about 
by the trading tactics of respondents. As shown by the Find- 
ings of Fact, comparisons of December futures prices with fresh 
egg prices in December and with January futures in December 
demonstrate that December futures prices in the last few days 
of trading were artificially high. These prices were not due 
to economic conditions in the egg market generally but to the 
situation within the Chicago futures market of open long con- 
tracts greatly in excess of deliverable supplies of refrigerator 
eggs. A large part of the open long interest was held by re- 
spondent corporation and its customers, 35.6 percent December 
18; 43.7 percent December 21; and 53.7 percent December 22. 

Respondents used the long positions of Fox DeLuxe, the 
Barnes, Burbulis and Roeser (Gergen) accounts and the cus- 
tomers’ accounts to push the futures price up and the price 
advanced. Respondents by their purposeful activities caused at 
least part of the price rise and thereby manipulated the futures 
price. They also, of course, at the same time manipulated prices 
of cash refrigerator eggs which follow futures prices and they 
demanded and got a uniform price of 47.95 cents, the manipu- 
lated closing futures price, for refrigerator eggs sold to shorts 
for delivery after the close of trading. Nineteen of the 23 car- 
lots of refrigerator eggs used in such sales were resold after the 
end of the delivery period by respondent Fox DeLuxe at 41, 
41.25 and 41.50 cents and the remaining four carlots at 43.10 


cents. 
III 


The facts with respect to the January 1956 operation also 
lead inevitably to the conclusion that respondents, as charged, 
attempted to and did manipulate January 1956 egg futures prices 
and prices of cash refrigerator eggs. The operation was con- 
ducted on a much larger scale but was of essentially the same 
manipulative nature, namely, a squeeze to pressure prices of 


®See, eg., Encyclopedia of the Social Sciences (1937 ed.), Vol. IV, p. 409; Baer and 
Woodruff, Commodity Exchanges (3d ed. 1935), p. 146; Hubbard, Cotton and the Cotton 
Market (1927), p. 396; Report of the Federal Trade Commission on the Grain Trade (1926), 
Vol. VII, p. 244; Emery, Speculation on the Stock and Produce Exchanges of the United 


States (1896), p. 175. 
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futures and cash refrigerator eggs upward by the aggressive 
development and maintenance of long positions of Fox DeLuxe, 
affiliated accounts and customers greatly in excess of deliver- 
able stocks of refrigerator eggs. For example, during the week 
of January 16, 1956, respondent Fox DeLuxe had between nine 
and 15 times as many futures on its books as there were shell 
eggs, deliverable and undeliverable, in Chicago warehouses and 
during the entire trading month it never had less than 51% 
times as many. As in December 1953, but again on a larger 
scale, respondent Fox DeLuxe bought fresh eggs of deliverable 
quality on the spot call of the Chicago Mercantile Exchange to 
remove them from the market and from the shorts and to sup- 
port the price. Fox DeLuxe even went to the extremes of the 
deal with Katz described in Findings of Fact 41 and 42 which 
alone is a graphic demonstration of the attempt to manipulate 
prices of the egg future. Fox DeLuxe withheld from sale the 
bulk of the dominating long position of itself and customers 
until the last day of trading when it offered 737 carlots at a 
uniform price, the highest price for the day. That respondents 
attempted to manipulate egg futures prices and cash refrig- 
erator egg prices is the only reasonable inference to be drawn 
from the evidence. 


The uniform preference for the long side of the market by 
111 of Fox DeLuxe’s 116 customer accounts, the continued pur- 
chasing and holding of futures while other traders were liqui- 
dating, the offer of 737 carlots of futures at the same high price 
on the last trading day on behalf of 72 different accounts, the 
election not to close out the long positions of 24 different ac- 
counts but to accept delivery of eggs instead, and the common 
sharing of proceeds and expenses in connection with the dis- 
position of the 441 carlots received on delivery, negative any 
possibility of separate and independent action on the part of the 
affiliated accounts and of other Fox DeLuxe customers. 


Furthermore, the uniform trading activity again found its 
way, as it did in December 1953, to a single broker to the exclu- 
sion of all others. In January 1956, there were 113 registered 
futures commission merchants who were members of the Chi- 
cago Mercantile Exchange. Of these, there were 58 clearing 
members who held positions in the January future for them- 
selves or their customers after mid-January. Until the last few 
trading days, a substantial portion of these clearing members 
had positions on both sides of the market, although the concen- 
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tration of long trading through respondent Fox DeLuxe was, 
by this time, quite apparent. By the time trading closed, re- 
spondent Fox DeLuxe had virtually preempted the long side of 
the market with 400 out of the 405 remaining contracts, but 
the short contracts were dispersed among 27 other clearing 
members (Complainant’s Exhibits 36, 37). This concentration 
of the long interest through a single firm—one out of 113— 
in conjunction with the other circumstances described, leads to 
the inescapable conclusion that respondent Fox DeLuxe pro- 
ceeded in January 1956 in the same fashion as it did in Decem- 
ber 1953, and that it encouraged, guided, and lent its facilities, 
management, and leadership to the development of a large 
number of individual long positions which it used for manipu- 
lative purposes. 

It is clear too that respondents’ activities brought about ma- 
nipulated prices for the egg future and cash refrigerator eggs. 
Findings of Fact 43, 44, 45 and 46 demonstrate convincingly 
that such was the case. 






















IV 





Concerning the fresh egg purchases on the spot call by re- 
spondent Fox DeLuxe in December 1953 and the purchases in 
January 1956 including the Katz transactions, respondents 
argue that price “pegging,” or support of an existing price, 
does not constitute manipulation of prices proscribed by the act, 
citing General Foods Corporation v. Brannan, supra. Com- 
plainant invokes United States v. Socony-Vacuum Oil Company, 
810 U.S. 150, 221 (1940) to the effect that stabilization of prices 
by a combination is manipulation of prices. We still believe 
it to be true, as we said in the administrative decision in In re 
General Foods Corporation, 6 A.D. 288, 305 (1947), overruled 
in General Foods Corporation v. Brannan, supra, that, “To ma- 
nipulate prices means . . . to cause prices to go up or down by 
means directed to either such end.” In In re Zenith-Godley 
Company, 6 A.D. 900 ‘(1947), respondents were found to have 
manipulated prices of cash butter on the New York Mercantile 
Exchange in violation of the act by supporting butter prices, 
that is, by preventing a price decline through purchasing all 
butter offered for sale. The fresh egg purchases here were ac- 
complished for a price supporting purpose. This is practically 
admitted as to the Katz transactions, respondents’ own explana- 
tion being that the transactions were carried out to remove a 
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“glut” on the market. But we do not find it necessary to hold 
that the supporting of fresh egg prices on the Chicago Mercan- 
tile Exchange constituted violations of the act separate and 
apart from the manipulations of futures and cash refrigerator 
egg prices since the complaint seems to regard the fresh egg 
purchases primarily as part of, and in aid of, the manipulation 
of futures prices and cash refrigerator egg prices. 


V 


Respondents urge that fresh eggs were deliverable on the 
December 1953 and January 1956 futures contracts and that 
therefore there was no attempt to manipulate and no manipu- 
lation of futures and cash refrigerator egg prices. Whether or 
not fresh eggs, a more valuable product than refrigerator eggs, 
were deliverable on the futures contract seems to us to make 
little or no difference in adjudication of the issues in this pro- 
ceedings. True, the availability of fresh eggs might place a 
ceiling on the extent of manipulation possible just as daily limits 
on price rises for futures do. And freely available deliverable 
fresh eggs and declining prices for fresh eggs might make ma- 
nipulation of futures prices financially unrewarding to the ma- 
nipulators. But if the prices for futures and for cash refrig- 
erator eggs are artifically enhanced by manipulative means such 
as a “squeeze” the act is still breached regardless of the deliver- 
ability of fresh eggs on the futures contract. 


Respondents offer explanations for all or most of the evidence 
indicating manipulative motive. These explanations are either 
unconvincing or plainly incredible. All exceptions, objections, 
etc., inconsistent with this decision and order are denied or 
overruled whether or not specifically discussed herein. 


VI 


In view of the foregoing, it is concluded that the respondents 
attempted to manipulate and did in fact manipulate the prices 
of egg futures on the Chicago Mercantile Exchange and the 
prices of cash refrigerator eggs in interstate commerce in De- 
cember 1953 and January 1956. 


The violations were flagrant, deliberate, and extensive in 
scope. The manipulation in 1953 was repeated on a much larger 
scale in 1956. The 1956 operation involved a substantial seg- 
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ment of the futures market, adversely affected the cash market 
in Chicago and outside areas, and interfered with the flow of 
eggs in interstate commerce. Such violations are very serious. 
“Manipulations . . . for speculative profit, . . . exert a vicious 
influence and produce abnormal and disturbing temporary fluc- 
tuations of prices that are not responsive to actual supply and 
demand and discourage not only .. . justifiable hedging but dis- 
turb the normal flow of actual consignments.” Board of Trade 
v. Olsen, 262 U.S. 1, 39 (1922). The Commodity Exchange Act 
is designed “to remove burdens on interstate commerce caused 
by manipulation and market control.” Board of Trade of Kansas 
City v. Milligan, 90 F.2d 855, 857 (8th Cir. 1937). 


The evidence discloses that respondents Roland N. Gergen 
and Harold W. Fox were the leaders who planned and executed 
the manipulations with the full knowledge and consent of the 
board of directors of respondent corporation, and considering 
the gravity of the violations, the sanctions imposed upon these 
three respondents are necessary to prevent or discourage future 
manipulations and attempted manipulations by these respondents 
and others on the commodity exchanges. 

The evidence also shows that Bert E. Fox participated in 
the violations. As a vice-president and member of the board 
of directors he approved the manipulations and as floor broker 
he executed some of the transactions. Despite this prima facie 
showing, Bert E. Fox did not testify or even attend the hearing. 
Complainant, therefore, has discharged its burden of proof. 


The evidence further indicates, however, that Bert E. Fox 
was not the motivating force behind the manipulations or that 
he actively planned them, although he acquiesced and went along 
with the schemes. The president of the Exchange testified in 
effect that he did not consider Bert E. Fox a very influential 
member of Fox DeLuxe and never discussed with him any seri- 
ous matters. Accordingly, it is our opinion that while some 
sanction should be imposed upon Bert E. Fox, a sanction less 
severe than that imposed upon the other respondents is justified. 


Upon consideration of all the factors, it is concluded that the 
registration of respondent Fox DeLuxe as a futures commission 
merchant and the registration of respondent Harold W. Fox as 
a floor broker be revoked; that the registration of Bert E. Fox 
as a floor broker be suspended for a period of three months; 
and that all trading privileges on all contract markets be denied 
to respondents Fox DeLuxe Foods, Inc., Harold W. Fox, and 
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Roland N. Gergen for a period of one year, and to respondent 
Bert E. Fox for a period of six months. 


ORDER 


Effective 30 days after the issuance of this order, the regis- 
tration of Fox DeLuxe Foods, Inc., as a futures commission 
merchant and the registration of Harold W. Fox as a floor 
broker are revoked, and the registration of Bert E. Fox as a floor 
broker is suspended for a period of three months. 

Effective 30 days after the issuance of this order, all contract 
markets shall refuse all trading privileges to Fox DeLuxe Foods, 
Inc., Harold W. Fox, and Roland N. Gergen for a period of one 
year, and to Bert E. Fox for a period of six months, such re- 
fusals to apply to all trading done and positions held directly 
and also to all trading done and positions held indirectly through 
persons owned or controlled by any of respondents. 

A copy of this decision and order shall be served upon each 
of the parties and upon each contract market. 


(No. 5958) 


In re ROLLAND P. FINCH, GERALD W. FINCH AND ROBERT P. 
FINCH, partners, d/b/a COASTAL LIVESTOCK COMMISSION COM- 
PANY. P&S Docket No. 2418. Decided June 2, 1959. 


Accounts and Records—Insolvency— 
Suspension of Registration 


Respondents admitted the violations charged and consented to an order 
suspending their registration as a market agency until they demonstrate 
that they are no longer insolvent. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. ; 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed April 22, 1959, by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
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ture. Respondents, as partners, are registered with the Secretary 
as a market agency to buy and sell livestock on a commission 
basis at the Port City Stock Yards, Houston, Texas, and are 
charged with being insolvent and with having violated certain 
provisions of the act and the regulations issued thereunder (9 
CFR 201.1 et seg.). On May 19, 1959, respondents filed an answer 
in which they admit the facts alleged in the Order of Inquiry and 
Notice of Hearing, waive oral hearing, and consent to the issuance 
of a specified order. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Port City Stock Yards, Houston, Texas, hereinafter 
referred to as the stockyard, is now and was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 

2. Respondents Rolland P. Finch, Gerald W. Finch, and 
Robert P. Finch, as partners, are registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on 
a commission basis at the stockyard, and since November 17, 
1958, respondents have been so registered. Prior to November 
17, 1958, respondents, as partners, were registered with the 
Secretary of Agriculture as a market agency to sell livestock 
on a commission basis at the stockyard. 

3. Respondents, at the stockyard, on or about the dates and 
in the transactions set forth in paragraph III of the Order of 
Inquiry and Notice of Hearing, and at divers other times during 
the months of August and September 1958, used shippers’ pro- 
ceeds for purposes of their own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners and consignors of the livestock, in that: 

(a) Respondents, during the month of September 1958, main- 
tained substantial deficits in their account for shippers’ proceeds 
ranging from $2,798 to $7,067.63. 

(b) Respondents, during the months of August and September 
1958, drew drafts on the account for shippers’ proceeds to pay 
for livestock purchased on order or for speculative purposes, to 
advance funds to various individuals, and to transfer unearned 
funds to their general account. 

4. Respondents, on or about the dates and in the transactions 
set forth in paragraph IV of the Order of Inquiry and Notice of 
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Hearing, and at divers other times during the months of August 
and September 1958, purchased livestock for their own account 
or to fill purchase orders at various posted and non-posted auction 
markets and sold such livestock through their market facilities 
at the stockyard, notwithstanding, respondents were not regis- 
tered with the Secretary of Agriculture to so operate. 

5. Respondents, during the months of January through Sep- 
tember 1958, failed to keep such accounts, records, and memoranda 
as fully and correctly disclosed all transactions involved in their 
business, in that: 

(a) Respondents, in connection with the transactions referred 
to in Finding of Fact 4, issued accounts of sale representing that 
such livestock were being handled on a consignment basis for 
respondent Rolland P. Finch, when, in fact, such livestock were 
purchased by respondents for their own account or for the ac- 
count of others. 

(b) Respondents’ books of account failed to show the sources 
of income derived from their purchase and sale transactions 
during the months of January through September 1958, but in- 
stead grouped all income under one account entitled ‘“Commis- 
sion”. 

6. Respondents are insolvent. As of September 30, 1958, re- 
spondents’ current liabilities exceeded their current assets by 
approximately $6,366.18 and, as of December 31, 1958, respond- 
ents’ current liabilities exceed their current assets by approxi- 
mately $7,725.47. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5, respondents have violated sections 303, 312(a), and 401 of 
the act (7 U.S.C. 208, 213(a), 221) and sections 201.10 and 
201.41 of the regulations (9 CFR 201.10, 201.41). 

By reason of the facts set forth in Finding of Fact 6, respond- 
ents are insolvent within the meaning of the act (7 U.S.C. 204). 

Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be entered, the order will be issued. 


ORDER 


Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 
Respondents shall keep such accounts, records, and memoranda 





MARKET AGENCIES AT ST. LOUIS 619 
Cite as 18 A.D. 619 


as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended until such 
time as respondents demonstrate that they are no longer in- 
solvent. At the request of respondents, when they make such a 
showing, a supplemental order will be issued in this proceeding 
terminating this suspension. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5959) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided June 5, 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their rates and charges as requested 
and to assess such rates and charges up to and including May 31, 1960. 


Mr. Harold M. Carter, for Livestock Division, AgricuJtural Marketing Service. 
Mr. L, Alton Denslow, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on May 26, 1959, con- 
tinuing in effect to and including June 15, 1959, an order issued 
on June 24, 1958 (17 A.D. 553), authorizing assessment of the 
current temporary schedule of rates and charges. 


By petitions filed on March 30, 1959, authority was requested 
to modify the current schedule of rates and charges in certain 
respects and it was requested that the current schedule, as so 
modified, be extended to and including May 31, 1960. Notice 
of the petitions and their contents was published in the Federal 
Register on May 14, 1959 (24 F.R. 3893), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
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its attorney, filed an answer recommending that the petitions be 
granted. 

Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petitions filed on March 30, 1959, and to as- 
sess such current schedule, as so modified, during the life of this 
order. This order is subject to the terms and conditions of the 
agreement between the respondents and officials of this Depart- 
ment with respect to reports disclosing the results of the re- 
spondents’ operations. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 31, 
1960, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 5960) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 10, 1959. 


Continuation of Rates and Charges 


The order of June 24, 1957, is continued in effect to and including July 31, 
1959, unless modified or further extended before the latter date. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on June 24, 1957 (16 
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A.D. 565), authorizing the assessment of the current temporary 
schedule of rates and charges to and including June 30, 1959, 
unless changed by further order before the latter date. 

By a petition filed on May 7, 1959, the respondent requested 
authority to modify the current temporary schedule in certain 
respects, and to assess such schedule, as so modified, for a period 
of two years. Notice of the petition and its contents was pub- 
lished in the Federal Register on May 21, 1959 (24 F.R. 4107), 
and interested persons were given until June 5, 1959, to notify 
the Hearing Clerk of a desire to be heard in the matter. The 
answer by the Livestock Division is due on June 10, 1959. No 
interested person notified the Hearing Clerk of a desire to be 
heard. 
On June 9, 1959, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a document stating that an 
informal objection had been submitted to the Division by the 
Nebraska Livestock Feeders Association, an organization of 
livestock producers who patronize the respondent’s market. It 
was requested that, in order to afford the Livestock Division an 
opportunity to consider this informal objection, and complete its 
analysis of the modifications in the rates and charges requested 
by the respondent, that the time within which the Livestock 
Division may file its answer be extended to and including July 
10, 1959. In view of the fact that the order issued on June 24, 
1957, will expire on June 30, 1959, unless extended, it was 
recommended that such order be extended to and including July 
31, 1959, unless modified or further extended prior to that date. 


Prior to the issuance of the order of June 24, 1957, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present request 
and recommendation does not involve an increase of rates and 
charges lawfully pres¢ribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

In view of all the circumstances, the order of June 24, 1957, 
is continued in effect to and including July 31, 1959, unless 
modified or further extended before the latter date, and the time 
within which the Livestock Division may file an answer to the 
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respondent’s petition is extended to and including July 10, 1959. 

The Packers and Stockyards Act provides that orders of this 
nature, insofar as the continuation of certain rates and charges 
is concerned, shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on June 11, 1959, insofar as 
it relates to the extension of time within which an answer to the 
respondent’s petition may be filed and on July 1, 1959, insofar as 
it relates to the continuation in effect of the order of June 24, 
1957. 


Copies hereof shall be served upon the parties. 


(No. 5961) 


In re CENTURY PROVISION COMPANY, INC. P&S Docket No. 2411. 
Decided June 11, 1959. 


Packer—Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
unfair practices in the sale of its meat and meat food products. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. Raymond K. Fried, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on February 24, 1959,-charges re- 
spondent with various violations of the act. Respondent has filed 
a statement in which it admits that at all times mentioned in 
the complaint respondent did business as a packer under the act 
and that the Secretary has jurisdiction in this matter, waives a 
hearing and the issuance of a Hearing Examiner’s report, and 
consents to the issuance of an order requiring respondent to cease 
and desist from the practices complained of in the complaint. 
Complainant has recommended that the order agreed to by re- 
spondent be issued. 
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FINDINGS OF FACT 


1. Respondent at all times material herein was and is now 
doing business as a packer as that term is defined in the act. 
Respondent at all such times was and is now engaged in the 
business of preparing meats or meat food products for sale or 
shipment, and marketing meats and meat food products, in com- 
merce. 

2. Respondent is a corporation organized and existing under 
the laws of the State of Illinois whose main office and place of 
business is located at 3830 South Emerald Avenue, Chicago 9, 
Illinois. 


CONCLUSIONS 


Sec. 202.5(b) of the rules of practice governing proceedings 
under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper and 
prior to the hearing in any proceeding the Secretary, in his 
discretion, may allow the respondent to consent to an order. 
In so consenting, the respondent must submit, for filing in 
the record, a stipulation or statement in which he admits at 


least those facts necessary to the Secretary’s jurisdiction 
and agrees that an order may be entered against him. Upon 
a record composed of the complaint and the stipulation or 
agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the Findings 
of Fact are sufficient to subject it to the jurisdiction of the Sec- 
retary of Agriculture under the provisions of the above section. 
Inasmuch as respondent has agreed to a consent disposition 
of this case, and complainant has recommended that an order 
be issued requiring respondent to cease and desist from the 
practices complained of, the order agreed to will be issued. 


ORDER 


Respondent shall cease and desist from (1) altering or using 
official meat grade certificates for the purpose of misrepresenta- 
tion and deception in connection with respondent’s sales of meats 
and meat food products by changing the quantities or weights, 
or both, of the meats and meat food products covered by such 
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official meat grade certificates; (2) imitating and simulating 
official meat grade identifying devices used by the Meat Grading 
Branch, Livestock Division, Agricultural Marketing Service of 
the Department and using such imitated and simulated grade 
identifying devices to apply false stamps and false graders’ iden- 
tifications, or applying official meat grade identifying stamps and 
graders’ identifications without proper authorization, to meats 
and meat food products or to boxes containing meats and meat 
food products for the purpose of misrepresentation and deception 
in connection with respondent’s sales of such meats and meat food 
products. 

Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its business 
as a packer. 

This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties. 


(No. 5962) 


In re FRED S. AIKINS, JAMES J. AGEE, EDWARD A. BACHMAN, C. 
M. BACHMAN, W. C. BLAGG, W. C. BLAGG, JR., PEARL T. BRACK- 
EN, GUY THOMAS BURWELL, L. L. BURNS, CECIL H. CORNELIUS, 
CLARENCE QO. COX, ORVILLE L. COX, GEORGE P. GRAHAM, GUY 
E. HOLLAND, HOMER C. JETT, GUSTAVE JOHL, I. O. JENSEN, 
GEORGE B. JOHNSON, JR., EDWARD KENNEDY, J. E. KENNEDY, 
JOSEPH KENNEDY, LESTER A. METZGER, LESTER METZGER, SHIR- 
LEY B. METZGER, SYLVAN METZGER, V. J. MOSSMAN, RAY 
MUCKEY, W. B. NICHOLS, NORTON B. RIXEY, EMIL ROSENSTOCK, 
FRANK L. RYLAND, C. T. SKINNER, C. T. SKINNER, JR., D. S. 
Stout, HAROLD T. THOMPSON, LLOYD TRACKWELL, J. W. 
WILKIN, AND EDWARD J. WOLF. P&S Docket No. 2230. Decided 
June 22, 1959. 


Turn System—Unfair Practice—Cease and Desist 


Respondents, by flipping a coin or drawing for turns, determined the order 
in which they would bid on stocker and feeder cattle consigned to market 
agencies for sale on a commission basis. The use of a turn system is 
found to be a restraint of competition at a posted stockyard and an 
unfair practice in violation of the act. 


. Jerome S. Ducrest, for Livestock Division, Agricultura] Marketing 
Service. Messrs. Joseph J. Kelly, Jr., and Stephen M. Reynolds, of 





FRED S. AIKINS et al. 625 
Cite as 18 A.D. 624 


Kansas City, Missouri, for respondents. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint issued August 13, 1956, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that respond- 
ents, who at all times mentioned therein were registered with the 
Secretary as dealers to operate at the Kansas City Stock Yards, 
Kansas City, Missouri, engaged in and used an unfair and un- 
justly discriminatory practice and device in connection with the 
buying of stocker and feeder cattle in commerce in that respond- 
ents, pursuant to an understanding or arrangement among them- 
selves, determined and established the “order” or “turns” in 
which they were to look at, bid on and have the opportunity to 
buy stocker and feeder cattle consigned to various market agencies 
for sale on a commission basis and caused or attempted to cause 
such market agencies to recognize and accept the order or turns 
determined and established by respondent dealers and to show 
respondent dealers the stocker and feeder cattle and accept bids 
from them in accordance with said order or turns instead of 
offering the stocker and feeder cattle for sale to all interested 
buyers. 

On September 4, 1956, respondents filed an answer to the com- 
plaint in which they admitted the jurisdictional allegations con- 
tained therein and denied that they had violated the act. Re- 
spondent dealers further stated that the practice of flipping coins 
or drawing for turns among dealers is common at the Kansas 
City stockyards, that no record was made of such flipping, that 
they were unable to recall whether they flipped or drew for turns 
on or between certain,dates, and that they, therefore, denied the 
allegations of flipping or drawing and demanded proof thereof. 
On September 14, 1956, respondents filed a motion for a more 
definite statement of the allegations of the complaint and com- 
plainant filed a reply thereto. The hearing examiner denied re- 
spondents’ motion October 18, 1956. 

An oral hearing was held at Kansas City, Missouri, and Spring- 
field, Illinois, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
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The hearing commenced at Kansas City March 26, 1957, and ses- 
sions were held there through March 29, when the hearing was 
recessed. It was resumed at Springfield, Illinois, April 9, 1957, 
and sessions were held there through April 11, when the hearing 
was again recessed. On November 25, 1957, complainant filed 
a request for leave to amend the complaint by enlarging the period 
covered thereby and adding as new parties alleged participants 
in the practices complained of during the proposed expanded 
period. The hearing examiner granted leave to amend November 
25, 1957. The dealer respondents, on December 18, 1957, filed a 
motion for reconsideration of the hearing examiner’s order grant- 
ing leave to amend and for other relief. On December 19, 1957, 
six market agency respondents who were named in the amended 
complaint also filed objections to the hearing examiner’s order 
and moved for dismissal of the complaint. The hearing examiner 
vacated his ruling granting leave to amend the complaint Decem- 
ber 20, 1957, and invited the submission of briefs by complainant 
and respondents with respect to complainant’s request for leave 
to amend. Complainant and the dealer respondents filed briefs. 


Subsequently, on January 24, 1958, complainant filed an amended 
request for leave to amend the complaint, stating that since the 
original request was made by complainant November 25, 1957, 
the six market agencies which the proposed amendment would 
have added as new respondents, together with all other market 
agencies selling cattle on a commission basis at the Kansas City 
stockyards, had entered into a stipulation with complainant 
whereby they agreed that they would not “recognize, rely on, or 
acquiesce in any turn system established by the registered dealers 
or any other group of buyers as determinative of the order in 
which stocker and feeder cattle will be shown and priced to 
prospective buyers” and that, in view of the stipulation, the 
purposes of the act would be adequately effectuated without the 
necessity of proceeding formally against the six market agencies 
in this proceeding. Accordingly, the amended request for leave 
to amend the complaint did not name additional respondents. 
The proposed amendment eliminated the allegations contained in 
the original complaint that respondents caused or attempted to 
cause the market agencies at the stockyard to recognize and 
accept the order of turns established by respondents and sub- 
stituted therefor, in effect, the charge that the market agencies 
recognized, relied on and acquiesced in the turn system established 
among respondents and gave the respondents who won the turns 
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preferred treatment in connection with the market agencies’ 
sales of stocker and feeder cattle and that respondent dealers 
who won the turns accepted such favored treatment. The hearing 
examiner ordered the proposed amendment dated January 24, 
1958, served on all interested parties and respondent dealers 
filed a statement in opposition to complainant’s motion or request 
to amend the complaint. On April 22, 1958, the hearing exam- 
iner, in effect, allowed complainant to file the amended complaint. 

The oral hearing was resumed in Kansas City, Missouri, May 
20, 1958, and was concluded May 23, 1958. At the hearing, re- 
spondents were represented by Joseph J. Kelly, Jr., and Stephen 
M. Reynolds, Attorneys at Law, of Spencer, Fane, Britt & Browne, 
Kansas City, Missouri, and Jerome Ducrest, Office of the General 
Counsel, United States Department of Agriculture, represented 
complainant. Sixty-seven witnesses testified on behalf of com- 
plainant and four testified on behalf of respondents. Fifty-three 
exhibits were introduced by complainant and three were in- 
troduced by respondents. After the hearing, the parties filed 
briefs. On February 26, 1959, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that respondents be found to have violated the act 
as charged and that respondents be ordered to cease and desist 
from engaging in the practices found to be violative of the act. 
Complainant and respondents filed exceptions to the examiner’s 
report and oral argument was held before the Judicial Officer 
May 29, 1959. 


FINDINGS OF FACT 


1. The Kansas City Stock Yards, Kansas City, Missouri, was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the act. 

2. (a) Respondent Fred S. Aikins is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account 
at the stockyard and has been so registered since July 26, 1956. 
During the period July 19, 1954, through July 24, 1956, Aikins 
and respondent C. M. Bachman, partners, d/b/a A. & B. Cattle 
Co., were registered as a dealer to buy and sell livestock for 
their own account and during the period September 3, 1953, 
through July 15, 1954, Aikins was registered as a dealer to buy 
and sell livestock for his own account. During the period July 
17 through September 1, 1953, Aikins and respondent C. H. 
Cornelius, partners, d/b/a C. & A. Cattle Co., were registered as 





628 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 18 A.D. 624 

a dealer to buy and sell livestock for their own account and during 
the period November 26, 1951, through July 15, 1953, Aikins was 
registered as a dealer to buy and sell livestock for his own ac- 
count. During the period August 18 through November 21, 1951, 
Aikins and L. E. Niehouse, partners, d/b/a Fred 8S. Aikins, were 
registered as a dealer to buy and sell livestock for their own account 
and during the period January 22 through August 15, 1951, Aikins 
was registered as a dealer to buy and sell livestock for his own ac- 
count. During the period July 17, 1950, through January 18, 
1951, Aikins and J. S. Mitchell, partners, d/b/a Mitchell and 
Aikins, were registered as a dealer to buy and sell livestock for 
their own account and during the period April 3 through July 13, 
1950, Aikins was registered as a dealer to buy and sell livestock 
for his own account. 

(b) Respondent James J. Agee is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
stockyard and has been so registered since April 12, 1955. During 
the period October 18, 1954, through April 8, 1955, Agee and 
respondent W. B. Nichols, partners, d/b/a Nichols and Agee, 
were registered as a dealer to buy and sell livestock for their own 
account and during the period February 9 through October 14, 
1954, Agee was registered as a dealer to buy and sell livestock for 
his own account. 

(c) Respondent Edward A. Bachman was registered with the 
Secretary as a dealer to buy and sell livestock for his own ac- 
count at the stockyard during the period February 2, 1949, 
through January 16, 1957. 

(d) Respondent W. C. Blagg is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
stockyard and has been so registered since September 9, 1957. 
During the period August 19, 1949, through September 6, 1957, 
W. C. Blagg and respondent W. C. Blagg, Jr., partners, d/b/a 
W. C. Blagg and Son, were registered as a denies to nia and sell 
livestock for their own account. 

(e) Respondent Pearl T. Bracken is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account 
at the stockyard, and at all times mentioned herein was so 
registered. 

(f) Respondent Guy Thomas Burwell is registered with the 
Secretary as a dealer to buy and sell livestock for his own account 
at the stockyard, and has been so registered since June 27, 1957. 
During the period January 7, 1952, through May 25, 1957, Bur- 
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well and respondent V. J. Mossman, partners, d/b/a Burwell and 
Mossman, were registered as a dealer to buy and sell livestock 
for their own account and during the period February 27, 1950, 
through January 4, 1952, Burwell was registered as a dealer to 
buy and sell livestock for his own account. 


(g) Respondents L. L. Burns, C. T. Skinner, and C. T. Skinner, 
Jr., partners, d/b/a Burns and Skinner Calf Co., are registered 
with the Secretary as a dealer to buy and sell livestock for their 
own account at the stockyard, and have been so registered since 
April 4, 1955. During the period November 2, 1948, through 
March 31, 1955, respondents L. L. Burns and C. T. Skinner, 
partners, d/b/a Burns and Skinner Calf Company, were registered 
as a dealer to buy and sell livestock for their own account. 


(h) Respondent Cecil H. Cornelius is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account 
at the stockyard, and has been so registered since September 3, 
1958. During the period July 17 through September 1, 1953, 
Cornelius and respondent Fred S. Aikins, partners, d/b/a C. & 
A. Cattle Company, were registered as a dealer to buy and sell 
livestock for their own account and during the periods March 
2 through July 15, 1953, and February 2, 1949, through August 
20, 1952, Cornelius was registered as a dealer to buy and sell 
livestock for his own account. 


(i) Respondents Orville L. Cox and Clarence O. Cox, partners, 
d/b/a Cox Brothers, are registered with the Secretary as a dealer 
to buy and sell livestock for their own account at the stockyard, 
and at all times mentioned herein were so registered. 


(j) Respondent Guy E. Holland is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
stockyard, and at all times mentioned herein was so registered. 


(k) Respondents I. O. Jensen and George P. Graham, partners, 
d/b/a Jensen and Graham, are registered with the Secretary as 
a dealer to buy and sell livestock for their own account at the 
stockyard, and have been so registered since June 14, 1954. During 
the period July 8, 1953, through June 9, 1954, respondent I. O. 
Jensen and Alfred Lyth, partners, d/b/a Lyth & Jensen, were 
registered as a dealer to buy and sell livestock for their own 
account. 

(1) Respondents Homer C. Jett and Harold T. Thompson, 
partners, d/b/a H. & H. Cattle Company, are registered with 
the Secretary as a dealer to buy and sell livestock for their own 
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account at the stockyard, and at all times mentioned herein were 
so registered. 


(m) Respondent George B. Johnson, Jr., and George B. John- 
son, Sr., partners, d/b/a Johnson, are registered with the Sec- 
retary as a dealer to buy and sell livestock for their own account 
at the stockyard, and have been so registered since March 29, 
1956. During the period November 2, 1948, through March 27, 
1956, respondent George B. Johnson, Jr., was registered as a 
dealer to buy and sell livestock for his own account. 

(n) Respondents J. E. Kennedy, Joseph Kennedy, and Edward 
Kennedy, partners, d/b/a J. E. Kennedy & Sons, are registered 
with the Secretary as a dealer to buy and sell livestock for their 
own account at the stockyard, and have been so registered since 
August 22, 1951. During the period May 11, 1950, through 
August 20, 1951, respondents J. E. Kennedy, Edward Kennedy, 
and L. E. Niehouse, partners, d/b/a J. E. Kennedy, were registered 
as a dealer to buy and sell livestock for their own account and 
during the period August 2, 1949, through May 9, 1950, respond- 
ent J. E. Kennedy and L. E. Niehouse, partners, d/b/a J. E. 
Kennedy, were registered as a dealer to buy and sell livestock 
for their own account. 

(o) Respondent Lester A. Metzger is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account at 
the stockyard, and has been so registered since April 5, 1956. 
During the period November 28, 1945, through April 3, 1956, 
Lester A. Metzger and respondent Sylvan Metzger, partners, 
d/b/a Sylvan Metzger and Son, were registered as a dealer to 
buy and sell livestock for their own account. 

(p) Respondents Ray Muckey and Lloyd Trackwell, partners, 
d/b/a Ray Muckey, are registered with the Secretary as a dealer 
to buy and sell livestock for their own account at the stockyard, 
and have been so registered since April 6, 1956. During the 
period April 12, 1955, through April 4, 1956, respondents Ray 
Muckey, Norton B. Rixey and Lloyd Trackwell, partners, d/b/a 
Ray Muckey, were registered as a dealer to buy and sell live- 
stock for their own account and during the period January 22, 
1954, through April 8, 1955, respondent Ray Muckey was regis- 
tered as a dealer to buy and sell livestock for his own account. 
During the period May 16, 1951, through January 18, 1954, re- 
spondent Ray Muckey and E. S. Scott, partners, d/b/a Muckey 
and Scott, were registered as a dealer to buy and sell livestock 
for their own account and during the period November 6, 1946, 
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through May 16, 1951, respondent Ray Muckey was registered 
as a dealer to buy and sell livestock for his own account. 


(q) Respondent V. J. Mossman is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account at 
the stockyard, and has been so registered since June 27, 1957. 
During the period January 7, 1952, through May 25, 1957, Moss- 
man and respondent Guy Thomas Burwell, partners, d/b/a Bur- 
well and Mossman, were registered as a dealer to buy and sell 
livestock for their own account and during the period September 
8, 1941, through January 4, 1952, Mossman was registered as a 
dealer to buy and sell livestock for his own account. 

(r) Respondent W. B. Nichols is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
stockyard, and has been so registered since April 12, 1955. During 
the period October 18, 1954, through April 8, 1955, Nichols and 
respondent James J. Agee, partners, d/b/a Nichols and Agee, 
were registered as a dealer to buy and sell livestock for their 
own account and during the period March 11, 1953, through 
October 14, 1954, Nichols was registered as a dealer to buy and 
sell livestock for his own account. During the period April 16, 
1951, through March 9, 1953, Nichols and Jack E. Wilson, partners, 


d/b/a Wilson and Nichols, were registered as a dealer to buy and 
sell livestock for their own account. 


(s) Respondent Norton B. Rixey is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account at 
the stockyard, and has been so registered since April 6, 1956. 
During the period April 12, 1954, through April 4, 1956, Rixey 
and respondents Ray Muckey and Lloyd Trackwell, partners, 
d/b/a Ray Muckey, were registered as a dealer to buy and sell 
livestock for their own account. 


(t) Respondents Emil Rosenstock and Gustave Johl, partners, 
d/b/a Rosenstock and Johl, are registered with the Secretary 
as a dealer to buy and sell livestock for their own account at the 
stockyard, and have been so registered since February 4, 1957. 
During the period February 7, 1955, to February 4, 1957, respond- 
ents Rosenstock and Johl, partners, d/b/a Emil Rosenstock, were 
registered as a dealer to buy and sell livestock for their own 
account. 

(u) Respondents D. 8. Stout and Frank L. Ryland, partners, 
d/b/a Stout and Ryland, are registered with the Secretary as a 
dealer to buy and sell livestock for their own account at the 
stockyard, and at all times mentioned herein were so registered. 
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(v) Respondents J. W. Wilkin and C. M. Bachman, partners, 
d/b/a Wilkin and Bachman, are registered with the Secretary 
as a dealer to buy and sell livestock for their own account at the 
stockyard, and have been so registered since July 26, 1956. During 
the period March 8 through July 24, 1956, respondent J. W. 
Wilkin, d/b/a W. J. Wilkin and Son, was registered as a dealer 
to buy and sell livestock for his own account and during the 
period August 7, 1947, through March 6, 1956, respondent J. W. 
Wilkin and W. J. Wilkin, partners, d/b/a W. J. Wilkin and Son, 
were registered as a dealer to buy and sell livestock for their own 


account. 

(w) Respondents Edward J. Wolf, Lester Metzger, and Shirley 
B. Metzger, partners, d/b/a Wolf & Metzger, are registered with 
the Secretary as a dealer to buy and sell livestock for their own 
account at the stockyard, and have been so registered since 
February 12, 1951. During the period November 27, 1946, 
through February 9, 1951, respondents Lester Metzger and Ed- 
ward J. Wolf, partners, d/b/a Wolf and Metzger, were registered 
as a dealer to buy and sell livestock for their own account. 


3. On September 6, 1955, respondents “Tom” Burwell, James 
J. Agee, Guy E. Holland, and George Johnson, Jr., and Art Hick- 
man, an employee representative of respondent Pearl T. Bracken, 
“Tom” Mahoney, an employee representative of Burns and Skinner 
Calf Co., and Maurice Bell, an employee representative of the 
Cox firm, at the stockyard, pursuant to an understanding or ar- 
rangement among themselves, determined and established the 
order in which they were to look at and bid on stocker and feeder 
cattle consigned for sale on a commission basis to the Martin, 
Blomquist & Lee Commission Company, a registered market agency 
under the act, by drawing numbers for turns, and Art Hickman 
won first turn. Said market agency recognized and accepted 
such first turn and showed Hickman the stocker and feeder cattle. 
Such favored treatment was accepted from the market agency 
by Art Hickman for respondent Pearl T. Bracken. When Hickman 
was shown the cattle all participants in the drawing, other than 
Tom Mahoney, left the alley. Respondent Pearl T. Bracken, on 
September 6, 1955, purchased 86 head of stocker and feeder cattle 
from the Martin, Blomquist & Lee Commission Company, 49 of 
which were sold by Bracken, on the same day, on a transfer of 
weight at a mark-up of 35¢ per hundrerweight. 


4. On September 7, 1955, respondents James J. Agee and Guy 
E. Holland, and an employee representative of the Burns and 
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Skinner Calf Co., and three other dealers, at the stockyard, pur- 
suant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder cattle consigned for sale on a 
commission basis to the Martin, Blomquist & Lee Commission 
Company by drawing numbers for turns, and Agee won first 
turn, Guy Holland won second turn, and the Burns and Skinner 
Calf Co. representative won third turn. Said market agency 
recognized and accepted such first turn and showed James J. 
Agee the stocker and feeder cattle. Such favored treatment was 
accepted from the market agency by Agee. Respondent James 
J. Agee, on September 7, 1955, purchased 22 head of stocker and 
feeder cattle from the Martin, Blomquist & Lee Commission Com- 
pany, three of which were sold by Agee, on the same day, on a 
transfer of weight at a mark-up of $1 per hundredweight. 


5. On September 12, 1955, respondents Edward A. Bachman, 
W. C. Blagg, Jr., and Emil Rosenstock, at the stockyard, pursuant 
to an understanding or arrangement among themselves, deter- 
mined and established the order in which they were to look at 
and bid on stocker and feeder cattle consigned for sale on a com- 
mission basis to the Swift & Henry Livestock Commission Com- 
pany, a registered market agency under the act, by drawing num- 


bers for turns, and Bachman won first turn, Blagg won second 
turn, and Rosenstock won third turn. Said market agency rec- 
ognized and accepted such first turn and showed Bachman the 
stocker and feeder cattle. Such favored treatment was accepted 
from the market agency by respondent Edward A. Bachman. 
When Bachman won the drawing and was shown the cattle 
Rosenstock left the alley. 


6. On September 19, 1955, respondents Ray Muckey, Gustave 
“Gus” Johl, and Walter Blagg, an employee representative of 
respondent Edward A. Bachman, at the stockyard, pursuant to 
an understanding or arrangement among themselves, determined 
and established the order in which they were to look at and bid 
on stocker and feeder ¢attle consigned for sale on a commission 
basis to the Martin, Blomquist & Lee Commission Company by 
drawing numbers for turns, and the employee representative of 
respondent Bachman won first turn and Muckey won second 
turn. Said market agency recognized and accepted such first 
turn and showed said employee representative of Bachman and 
respondent Bachman himself, who joined his employee in the 
Martin, Blomquist & Lee alleys, the stocker and feeder cattle, 
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Such favored treatment was accepted from the market agency 
by respondent Bachman. Respondent Muckey waited over an 
hour to avail himself of his second turn. Respondent Edward A. 
Bachman, on September 19, 1955, purchased 244 head of stocker 
and feeder cattle from the Martin, Blomquist & Lee Commission 
Company. 


7. On October 3, 1955, respondents Emil Rosenstock, Norton 
B. Rixey, and W. C. Blagg, Jr., and another dealer, at the stock- 
yard, pursuant to an understanding or arrangement among them- 
selves, determined and established the order in which they were to 
look at and bid on stocker and feeder cattle consigned for sale 
on a commission basis to the Swift & Henry Livestock Commission 
Company by drawing numbers for turns, and Rosenstock won 
first turn, Rixey won second turn, and Blagg won third turn. 
Said market agency recognized and accepted such turns and 
showed respondents Emil Rosenstock and Norton B. Rixey, who 
had won first and second turns, respectively, the stocker and 
feeder cattle in that order. Such favored treatment was accepted 
from the market agency by respondents Emil Rosenstock for the 
Rosenstock firm and Norton B. Rixey for the Ray Muckey firm. 
On October 3, 1955, Ray Muckey firm purchased 130 stocker and 
feeder cattle from the Swift & Henry Livestock Commission Com- 
pany and, on the same day, sold, on a transfer of weight, 104 
of such cattle at a mark-up of 25¢ per hundredweight and the 
remaining 26 at a mark-up of 10¢ per hundredweight. 


8. On October 10, 1955, respondent Charles Skinner, and O. 
H. “Snake” Johnson, an employee representative of W. J. Wilkin 
and Son, an employee representative of the Emil Rosenstock firm, 
and Mickey Engel, an employee representative of the Cox firm, 
at the stockyard, pursuant to an understanding or arrangement 
among themselves, determined and established the order in which 
they were to look at and bid on stocker and feeder cattle con- 
signed for sale on a commission basis to the Frank- Standish 
Company, a registered market agency under the act, by drawing 
numbers for turns, and Johnson won first turn, the employee 
representative of Rosenstock won second turn, the employee 
representative of Cox won third turn, and Skinner won fourth 
turn. Said market agency recognized and accepted such turns 
and gave Johnson the opportunity to look at and bid on the 
stocker and feeder cattle but, when he and the employee of 
Rosenstock indicated an interest in heavier cattle, showed the 
employees representative of the Cox firm and respondent Orville 
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Cox, who had joined his representative in the alley, the stocker 
and feeder calves and Johnson the heavy cattle. Such favored 
treatment was accepted from said market agency by respondent 
Orville Cox for the Cox firm and by Johnson for W. J. Wilkin 
and Son. The representative of the Rosenstock firm waited for 
Johnson to complete trading on heavy cattle. The Cox firm 
October 10, 1955, purchased 298 head of stocker and feeder calves 
from the Frank Standish Company, 54 of which were sold on a 
transfer of weight at mark-ups ranging from 15¢ per hundred- 
weight to $4.90 per hundredweight. 


9. On November 14, 1955, respondent I. O. Jensen, and Bill 
Broaddus, an employee representative of the Emil Rosenstock 
firm, an employee representative of the Burns and Skinner Calf 
Co., and Robert Lee, an employee representative of the Cox firm, 
at the stockyard, pursuant to an understanding or arrangement 
among themselves, determined and established the order in which 
they were to look at and bid on stocker and feeder cattle consigned 
for sale on a commission basis to the Frank Standish Company 
by drawing numbers for turns, and Broaddus won first turn, 
the Burns and Skinner representative won second turn, Jensen 
won third turn, and the employee representative of the Cox firm 
won fourth turn. Said market agency recognized and accepted 
such turns and with the consent of Broaddus, who was not ready 
to trade on the cattle, showed respondent Skinner the stocker 
and feeder cattle and then showed them to Broaddus and respond- 
ent Rosenstock. Such favored treatment was accepted from said 
market agency by respondents Skinner for Burns and Skinner 
Calf Co. and Rosenstock for the Rosenstock firm. On November 
14, 1955, Emil Rosenstock firm purchased 337 cattle from the 
Frank Standish Company and the Burns and Skinner Calf Co. 
purchased 118 cattle from such company. The Emil Rosen- 
stock firm sold 80 of such 337 cattle on a transfer of weight basis 
at a mark-up of 25¢ per hundredweight and the Burns and Skinner 
Calf Co., sold 88 of said 118 cattle on a transfer of weight at a 
mark-up of 50¢ per hundredweight. 


10. On November 28, 1955, respondents John Wilkin and 
Charles Skinner, and “Bob” Lee, an employee representative of 
the Cox firm, Bill Broaddus, an employee representative of the 
Emil Rosenstock firm, and two other dealers, at the stockyard, 
pursuant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder cattle consigned for sale on a 
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commission basis to the Frank Standish Company by drawing 
numbers for turns, and Bob Lee won first turn and Bill Broaddus 
won second turn. Said market agency recognized and accepted 
such first turn and showed Bob Lee the stocker and feeder cattle. 
Such favored teratment was accepted from the market agency 
by Bob Lee for the Cox firm. On November 28, 1955, the Cox 
firm purchased 260 cattle from the Frank Standish Company. 


11. On November 29, 1955, respondents Walter Blagg, Fred 
Aikins, Norton B. Rixey, and Harold Thompson, and Fred Cornel- 
ius, an employee representative of the Emil Rosenstock firm, at 
the stockyard, pursuant to an understanding or arrangement 
among themselves, determined and established the order in which 
they were to look at and bid on stocker and feeder steers and 
heifers consigned for sale on a commission basis to the Swift & 
Henry Livestock Commission Company, by drawing numbers for 
turns, and Blagg won first turn. Said market agency recognized 
and accepted such first turn and showed Blagg the stocker and 
feeder steers and heifers. Such favored treatment was accepted 
from the market agency by Blagg. Respondent Walter Blagg, 
November 29, 1955, purchased 211 cattle from the Swift & Henry 
Livestock Commission Company, 108 of which were sold by 


Blagg on a transfer of weights basis at a mark-up of 25¢ per hun- 
dredweight. 


12. On November 29, 1955, respondents W. B. Nichols, Pear] 
T. Bracken, and Charles Skinner, at the stockyard, pursuant to 
an understanding or arrangement among themselves, determined 
and established the order in which they were to look at and bid 
on stocker and feeder calves consigned for sale on a commission 
basis to the Swift & Henry Livestock Commission Company, by 
drawing numbers for turns, and Nichols won first turn and 
Bracken won second turn. Said market agency recognized and 
accepted such first turn and showed Nichols the stocker and 
feeder calves. Such favored treatment was accepted from the 
market agency by Nichols. Respondent W. B. Nichols on Novem- 
ber 29, 1955, purchased 41 head of stocker and feeder cattle from 
the Swift & Henry Livestock Commission Company. 


18. On December 5, 1955, respondents I. O. Jensen and Joseph 
Kennedy, and Ray Shackleford, an employee representative of 
W. C. Blagg and Son, at the stockyard, pursuant to an under- 
standing or arrangement among themselves, determined and 
established the order in which they were to look at and bid on 
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stocker and feeder cattle consigned for sale on a commission basis 
to John Clay & Company of Kansas City, Inc., a registered market 
agency under the act, by drawing numbers for turns, and Jensen 
won first turn, Shackleford won second turn, and Kennedy won 
third turn. Said market agency recognized and accepted such 
first turn and showed respondent Jensen the stocker and feeder 
cattle. Such favored treatment was accepted from the market 
agency by respondent Jensen for Jensen and Graham. On 
December 5, 1955, Jensen and Graham purchased 105 head of 
stocker and feeder cattle from John Clay & Company of Kansas 
City, Inc., and sold 56 of such cattle on a transfer of weight basis, 
23 at a mark-up of 25¢ per hundredweight, 32 at a mark-up of 
10¢ per hundredweight, and 1 at a mark-up of $2.10 per hundred- 
weight. 


14. On January 18, 1956, respondents Charles Skinner, Orville 
Cox, and Guy E. Holland, at the stockyard, pursuant to an under- 
standing or arrangement among themselves, determined and 
established the order in which they were to look at and bid on 
stocker and feeder calves consigned for sale on a commission 
basis to the Swift & Henry Livestock Commission Company by 
flipping coins for turns, and Skinner won first turn. Said market 


agency recognized and accepted such first turn and showed re- 
spondent Skinner the stocker and feeder calves. Such favored 
treatment was accepted from the market agency by respondent 
Skinner for Burns and Skinner Calf Co. Cox and Holland left 
the Swift & Henry alleys immediately after the flipping. Burns 
and Skinner Calf Co., on January 18, 1956, purchased 9 head of 
stocker and feeder cattle from the Swift & Henry Livestock Com- 
mission Company. 


15. On January 23, 1956, Fred Cornelius, an employee 
representative of the Emil Rosenstock firm, John Foley, an em- 
ployee representaive of W. B. Nichols, “Snake” Johnson, an em- 
ployee representative of W. J. Wilkin and Son, “Bob” Lee, an 
employee representative ‘of the Cox firm, and three dealers, at 
the stockyard, pursuant to an understanding or arrangement 
among themselves, determined and established the order in which 
they were to look at and bid on stocker and feeder cattle consigned 
for sale on a commission basis to the Olsson-Henry Livestock 
Commission Company, a registered market agency under the act, 
by drawing numbers for turns, and Cornelius won first turn, 
Foley won second turn, Johnson won third turn, and Lee won 
fourth turn. Said market agency recognized and accepted such 
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turns and showed Cornelius, Foley, Johnson, and Lee the stocker 
and feeder cattle in that order. Such favored treatment was 
accepted from the market agency by the four employee represen- 
tatives for their employers. The Cox firm, on January 23, 1956, 
purchased 49 head of stocker and feeder cattle from the Olsson- 
Henry Livestock Commission Company and sold the cattle on a 
transfer of weight basis, 44 head at a mark-up of 85¢ per hundred- 
weight, 2 head at a mark-up of $3.35 per hundredweight and 3 
head at a markup of $4.35 per hundredweight. 


16. On January 23, 1956, respondents Norton B. Rixey, Joseph 
Kennedy, C. M. “Cliff” Bachman, John Wilkin, Shirley Metzger, 
Clarence Cox, and George Graham, and Buck Bilyeu, an employee 
representative of respondent Cecil H. Cornelius, “Gus” Wolf, 
an employee representative of Sylvan Metzger and Son, and Tom 
Mahoney, an employee representative of Burns and Skinner Calf 
Co., at the stockyard, pursuant to an understanding or arrange- 
ment among themselves, determined and established the order in 
which they were to look at and bid on stocker and feeder cattle 
consigned for sale on a commission basis to John Clay & Company 
of Kansas City, Inc. by drawing numbers for turns, and Kennedy 
won first turn, Bachman won second turn, Wilkin won third 
turn, and Bilyeu won fourth turn. Said market agency recognized 
and accepted such first turn and showed respondent Kennedy 
the stocker and feeder cattle. Such favored treatment was ac- 
cepted from the market agency by respondent Kennedy for J. E. 
Kennedy and Sons. On January 23, 1956, J. E. Kennedy and 
Sons purchased 133 head of stocker and feeder cattle from John 
Clay& Company of Kansas City, Inc., and sold 92 of such cattle 
on a transfer of weight basis, 51 at a mark-up of 50¢ per hundred- 
weight and 41 at a mark-up of 10¢ per hundredweight. 


17. On January 24, 1956, respondents Norton B. Rixey, W. 
B. Nichols, John Wilkin, Emil Rosenstock, Orville Cox, George 
Graham, Joseph Kennedy, Homer Jett, Thomas “Tom” Burwell, 
C. M. “Cliff” Bachman, and W. C. Blagg, Jr., at the stockyard, 
pursuant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder cattle consigned for sale on a 
commission basis to the Wilson-Flynn-Johnson Commission Com- 
pany, a registered market agency under the act, by drawing num- 
bers for turns, and Rixey won first turn, Nichols won second 
turn, Wilkin won third turn, and Rosenstock won fourth turn. 
Said market agency recognized and accepted such first turn and 
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showed respondent Rixey the stocker and feeder cattle. Such 
favored treatment was accepted from the market agency by re- 
spondent Rixey for the Ray Muckey firm. Respondents Cox, 
Graham, Kennedy, Jett, Blagg, Burwell and Bachman left the 
Wilson-Flynn-Johnson alleys immediately after the drawing. 
The Ray Muckey firm, on January 24, 1956, purchased 137 head 
of stocker and feeder cattle from the Wilson-Flynn-Johnson Com- 
mission Company and sold 114 of such cattle on a transfer of 
weight basis, 73 at a mark-up of 40¢ per hundredweight and 41 
at a mark-up of 10¢ per hundredweight. 


18. On January 30, 1956, respondents Orville Cox, Virgil 
Mossman, Pearl T. Bracken, and C. T. Skinner, Jr., and Bill 
Broaddus, an employee representative of the Emil Rosenstock 
firm, and Buck Bilyeu, an employee representative of Cecil H. 
Cornelius, at the stockyard, pursuant to an understanding or 
arrangement among themselves, determined and established the 
order in which they were to look at and bid on stocker and feeder 
cattle consigned for sale on a commission basis to the Frank 
Standish Company by drawing numbers for turns, and Bilyeu 
won first turn and Cox won second turn. Said market agency 
recognized and accepted such first turn and showed Buck Bilyeu 
and his employer, respondent Cecil H. Cornelius, the stocker and 
feeder cattle. Such favored treatment was accepted from the 
market agency by respondent Cornelius. On January 30, 1956, 
respondent Cecil H. Cornelius purchased 274 head of stocker and 
feeder cattle from the Frank Standish Company, all of which were 
sold on a transfer of weight basis at an average mark-up of 30¢ 
per hundredweight. 


19. On January 30, 1956, respondents Walter Blagg and 
Edward A. Bachman, at the stockyard, pursuant to an under- 
standing or arrangement among themselves, determined and 
established the order in which they were to look at and bid on 
stocker and feeder cattle consigned for sale on a commission basis 
to the Martin, Blomquist & Lee Commission Company, by flipping 
coins for turns, and respondent Bachman won the toss. Said 
market agency recognized and accepted such first turn and showed 
respondent Bachman the stocker and feeder cattle. Such favored 
treatment was accepted from the market agency by respondent 
Bachman. On January 30, 1956, respondent Edward A. Bachman 
purchased 162 head of stocker and feeder cattle from the Martin, 
Blomquist & Lee Commission Company. 


20. On January 31, 1956, respondents Joseph Kennedy, J. W. 
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“Bill” Wilkin, Walter Blagg, Norton B. Rixey, Cecil H. Cornelius, 
Edward A. Bachman, Homer C. Jett, Cliff Bachman, and Gustave 
“Gus” Johl, at the stockyard, pursuant to an understanding or 
arrangement among themselves, determined and established the 
order in which they were to look at and bid on stocker and feeder 
cattle consigned for sale on a commission basis to the Wilson- 
Flynn-Johnson Commission Company by drawing numbers for 
turns, and Kennedy won first turn. Said market agency recognized 
and accepted such first turn and showed respondent Kennedy the 
stocker and feeder cattle. Such favored treatment was accepted 
from the market agency by respondent Kennedy for J. E. Kennedy 
and Sons. On January 31, 1956, J. E. Kennedy and Sons pur- 
chased 90 head of stocker and feeder cattle from the Wilson- 
Flynn-Johnson Commission Company, which were sold on a 
transfer of weight basis at a mark-up of $54.25. 


21. On January 31, 1956, respondents Charles Skinner, George 
Graham, D. S. Stout, and Guy E. Holland, and Emmett Spain, 
an employee representative of the Cox firm, and Bob Ewing, 
an employee representative of W. C. Blagg and Son, at the stock- 
yard, pursuant to an understanding or arrangement among them- 
selves, determined and established the order in which they were 
to look at and bid on stocker and feeder cattle consigned for sale 
on a commission basis to the Frank Standish Company by drawing 
numbers for turns, and Holland won first turn, Ewing won sec- 
ond turn, Skinner won third turn, Stout won fourth turn, Graham 
won fifth turn, and Spain won sixth turn. Said market agency 
recognized and accepted such turns and showed Holland, Bob 
Ewing, and Skinner the stocker and feeder cattle in that order. 
Such favored treatment was accepted from the market agency 
by respondents Holland and Skinner, and. by Ewing for W. C. 
Blagg and Son. Respondents Stout and Graham, and Emmett 
Spain, the employee representative of the Cox firm, did not await 
their turns but left immediately after the drawing. Respondent 
Buy E. Holland, on January 31, 1956, purchased 13 head of stocker 
and feeder cattle from the Frank Standish Company. 


22. On January 30, 1956, respondents Walter Blagg, Jr., and 
I. O. Jensen, and Emmett Spain, and employee representative of 
the Cox firm, and Fred Cornelius, an employee representative of 
Emil Rosenstock, and another dealer, at the stockyard, pursuant 
to an understanding or arrangement among themselves, deter- 
mined and established the order in which they were to look at 
and bid on stocker and feeder cattle consigned for sale on a com- 
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mission basis to the Olsson-Henry Livestock Commission Com- 
pany by drawing numbers for turns, and Blagg won first turn, 
Jensen won second turn, Spain won third turn, and Cornelius 
won fourth turn. Said market agency recognized and accepted 
such turns and showed Blagg, Jensen, and Spain the stocker and 
feeder cattle in that order. Such favored treatment was accepted 
by respondents Blagg and Jensen and by Spain for the Cox 
Firm. On January 30, 1956, the Cox firm purchased 144 head 
of stocker and feeder cattle from the Olsson-Henry Livestock 
Commission Company. 

23. On February 1, 1956, respondent James J. Agee, and Abe 
Weil, an employee representative of the Cox firm, Fletcher Mc- 
Millan, an employee representative of the Burns and Skinner 
Calf Co., and John Foley, an employee representative of respond- 
ent W. B. Nichols, at the stockyard, pursuant to an understanding 
or arrangement among themselves, determined and established the 
order in which they were to look at and bid on stocker and feeder 
calves consigned for sale on a commission basis to the Martin, 
Blomquist & Lee Commission Company by flipping coins for 
turns, and Weil won first turn. Said market agency recognized 
and accepted such first turn and showed Weil the stocker and 
feeder calves. Such favored treatment was accepted from the 
market agency by Weil for the Cox firm. On February 1, 1956, 
the Cox firm purchased 5 head of stocker and feeder cattle from 
the Martin, Blomquist & Lee Commission Company. 


24. On February 1, 1956, respondents Sylvan Metzger and 
Edwin Wolf, at the stockyard, pursuant to an understanding or 
arrangement between themselves, determined and established 
the order in which they were to look at and bid on stocker and 
feeder cows consigned for sale on a commission basis to the 
Martin, Blomquist & Lee Commission Company by flipping coins 
for turns, and Metzger won the toss. Said market agency recog- 
nized and accepted such first turn and showed respondent Metzger 
the stocker and feeder cows. Such favored treatment was ac- 
cepted from the market,agency by respondent Metzger. 


25. On February 1, 1956, respondents C. M. “Cliff” Bachman 
and Cecil H. Cornelius, and Fred Cornelius, an employee represen- 
tative of the Emil Rosenstock firm, “Snake” Johnson, an em- 
ployee representative of W. J. Wilkin and Son, and Bob Ewing, 
an employee representative of W. C. Blagg and Son, and another 
dealer, at the stockyard, pursuant to an understanding or ar- 
rangement among themselves, determined and established the 
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order in which they were to look at and bid on stocker and feeder 
cattle consigned for sale on a commission basis to the Frank 
Standish Company by drawing numbers for turns, and Cecil 
Cornelius won first turn, Johnson won second turn, and Ewing 
won third turn. Said market agency recognized and accepted 
such turns and when respondent Cecil Cornelius, the holder of the 
first turn, relinquished his turn, showed “Snake” Johnson the 
stocker and feeder cattle. Such favored treatment was accepted 
from the market agency by Johnson for W. J. Wilkin and Son. 
On February 6, 1956, W. J. Wilkin and Son purchased 98 head 
of stocker and feeder cattle from the Frank Standish Company 
and sold such cattle on a transfer of weight basis at an average 
mark-up of 25¢ per hundredweight. 


26. On February 6, 1956, respondents John Wilkin, Charles 
Skinner, and Walter Blagg, at the stockyard, pursuant to an 
understanding or arrangement among themselves, determined 
and established the order in which they were to look at and bid 
on stocker and feeder cattle consigned for sale on a commis- 
sion basis to the Olsson-Henry Livestock Commission Company 
by drawing numbers for turns, and Wilkin won first turn, Skinner 
won second turn, and Blagg won third turn. Said market 


agency recognized and accepted such first turn and showed re- 
spondent Wilkin the stocker and feeder cattle. Such favored 
treatment was accepted from the market agency by respondent 
Wilkin for W. J. Wilkin and Son. On February 6, 1956, W. J. 
Wilkin and Son purchased 47 head of stocker and feeder cattle 
from the Olsson-Henry Livestock Commission Company. 


27. On February 7, 1956, respondents Charles Skinner and 
Orville Cox, at the stockyard, pursuant to an understanding or 
arrangement between themselves, determined and established the 
order in which they were to look at and bid..on stocker and feeder 
cattle consigned for sale on a commission basis to the Olsson- 
Henry Livestock Commission Company by flipping coins for turns, 
and Skinner won the toss. Said market agency recognized and 
accepted such first turn and showed respondent Skinner the stocker 
and feeder cattle. Such favored treatment was accepted from 
the market agency by respondent Skinner for Burns and Skinner 
Calf Co. On February 7, 1956, Burns and Skinner Calf Co. pur- 
chased 11 head of stocker and feeder cattle from the Olsson- 
Henry Livestock Commission Company. 

28. On February 13, 1956, respondents Charles Skinner, Jr. 
and Fred Aikins, 9 other dealers, and Emmett Spain, an employee 





FRED S. AIKINS et al. 643 
Cite as 18 A.D. 624 


representative of the Cox firm, at the stockyard, pursuant to an 
understanding or arrangement among themselves, determined 
and established the order in which they were to look at and bid 
on stocker and feeder cattle consigned for sale on a commission 
basis to the Frank Standish Company by drawing numbers for 
turns, and Skinner won first turn, Aikins won second turn and 
Spain won third turn. Said market agency recognized and ac- 
cepted such first turn and showed respondent Skinner the stocker 
and feeder cattle. Such favored treatment was accepted from 
the market agency by respondent Skinner for Burns and Skinner 
Calf Co., On February 13, 1956, Burns and Skinner Calf Co. 
purchased 324 head of stocker and feeder cattle from the Frank 
Standish Company and sold 238 of such cattle on a transfer of 
weight basis at a mark-up of 25¢ per hundredweight. 


29. On February 13, 1956, respondents Norton B. Rixey, C. 
M. Bachman, and Edward A. Bachman, and “Snake” Johnson, 
an employee representative of the Cox firm, and an employee of 
another dealer, at the stockyard, pursuant to an understanding 
or arrangement among themselves, determined and established 
the order in which they were to look at and bid on stocker and 
feeder cattle consigned for sale on a commission basis to the Wil- 
son-Flynn-Johnson Commission Company by drawing numbers 
for turns, and Rixey won first turn, the employee representative 
of the unidentified dealer won second turn, E. A. Bachman won 
third turn, C. M. Bachman won fourth turn, Johnson won fifth 
turn and Bell won sixth turn. Said market agency recognized 
and accepted such first turn and showed respondent Rixey the 
stocker and feeder cattle. Such favored treatment was accepted 
from the market agency by respondent Rixey for the Ray Muckey 
firm. On February 13, 1956, the Ray Muckey firm purchased 247 
head of stocker and feeder cattle from the Wilson-Flynn-Johnson 
Commission Company and sold such cattle on a transfer of weight 
basis at a mark-up of 25¢ per hundredweight. 


30. On February 14, 1956, respondent C. M. “Cliff” Bachman 
and Al Lyth, an employee representative of W. C. Blagg and 
Son, at the stockyard, pursuant to an understanding or arrange- 
ment between themselves, determined and established the order 
in which they were to look at and bid on stocker and feeder cattle 
consigned for sale on a commission basis to John Clay and Com- 
pany of Kansas City, Inc. by filpping coins for turns, and Bach- 
man won the toss. Said market agency recognized and accepted 
such first turn and showed respondent Bachman the stocker and 
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feeder cattle. Such favored treatment was accepted from the 
market agency by respondent Bachman. Lyth left the Clay alley 
immediately after the flip. 


31. On February 15, 1956, respondent Guy E. Holland, Abe 
Weil, an employee representative of the Cox firm, Fletcher Mc- 
Millen, an employee representative of the Burns and Skinner 
Calf Co., and Ray Turkington, an employee representative of 
Pear] T. Bracken, at the stockyard, pursuant to an understanding 
or arrangement among themselves, determined and established 
the order in which they were to look at and bid on stocker and 
feeder cattle consigned for sale on a commission basis to John 
Clay and Company of Kansas City, Inc. by drawing numbers for 
turns, and Weil won first turn and McMillen won second turn. 
Said market agency recognized and accepted such turns and 
showed Weil and McMillan the stocker and feeder cattle in that 
order. Such favored treatment was accepted from the market 
agency by Weil for the Cox firm and McMillan for the Burns and 
Skinner Calf Co. Holland and Turkington, left the alley im- 
mediately after the drawing. The Cox firm, on February 15, 
1956, purchased 6 head of stocker and feeder cattle from John 
Clay and Company of Kansas City, Inc. 


382. On February 20, 1956, respondents Clarence Cox and C. 
M. “Cliff” Bachman, and an employee representative of respond- 
ent Edward A. Bachman, Al Neuberger, an employee represen- 
tative of the Emil Rosenstock firm, and a representative of another 
dealer, at the stockyard, pursuant to an understanding or ar- 
rangement among themselves, determined and established the 
order in which they were to look at and bid on stocker and feeder 
cattle consigned for sale on a commission basis to the Wilson- 
Flynn-Johnson Commission Company by. drawing numbers for 
turns, and Cox won first turn. Said market agency recognized 
and accepted such first turn and showed respondent Cox the 
stocker and feeder cattle. Such favored treatment was accepted 
from said market agency by respondent Cox for the Cox firm. 
Respondent C .M. “Cliff” Bachman, Al Neuberger, the employee 
representative of the Emil Rosenstock firm, and the representative 
of the other dealer left the alley immediately after the drawing. 
The Cox firm, on February 20, 1956, purchased 93 head of stocker 
and feeder cattle from the Wilson-Flynn-Johnson Commission 
Company and sold such cattle on a transfer of weight basis at 
mark-ups varying from 25¢ to $2.25 per hundredweight. 

33. On February 20, 1956, respondents Charles Skinner, 
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Walter Blagg, Joseph Kennedy, and Edward A. Bachman, and 
Fred Cornelius, an employee representative of the Emil Rosen- 
stock firm, and another dealer, at the stockyard, pursuant to an 
understanding or arrangement among themselves, determined 
and established the order in which they were to look at and 
bid on stocker and feeder cattle consigned for sale on a commis- 
sion basis to the Swift & Henry Livestock Commission Company 
by drawing numbers for turns, and Skinner won first turn, E. 
Bachman won second turn, and F. Cornelius won third turn. 
Said market agency recognized and accepted such turns and 
showed respondents Skinner and Bachman the stocker and feeder 
cattle in that order. Such favored treatment was accepted from 
the market agency by respondent Skinner for Burns and Skinner 
Calf Co., and by respondent Bachman. Blagg, Kennedy, and a 
third dealer left the alley immediately after the drawing. The 
Burns and Skinner Calf Co., on February 20, 1956, purchased 
288 head of stocker and feeder cattle from the Swift & Henry 
Livestock Commission Company and, on the same day, sold such 
cattle on a transfer of weight basis at mark-ups ranging from 
25¢ to 85¢ per hundredweight. 


34. On February 21, 1956, respondents Edward A. Bachman, 
Harold Thompson, Charles Skinner, Walter Blagg, Norton B. 
Rixey, Orville Cox, C. M. “Clff’”? Bachman, and Cecil H. Cornelius, 
and Fred Cornelius, an employee representative of the Emil 
Rosenstock firm, and two other dealers at the stockyard, pur- 
suant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder cattle consigned for sale on a 
commission basis to the Swift & Henry Livestock Commission 
Company by drawing numbers for turns, and E. Bachman won 
first turn and Thompson won second turn. Said market agency 
recognized and accepted such turns and showed E. Bachman 
and Thompson the stocker and feeder cattle in that order. Such 
favored treatment was accepted from the market agency by re- 
spondents E. Bachman and Thompson. Immediately after the 
drawing, Cox, Cliff Bachman, Cornelius and the other participants 
in the drawing left the alley. Respondent Edward A. Bachman, 
on February 21, 1956, purchased 6 head of stocker and feeder 
cattle from the Swift & Henry Livestock Commission Company. 


35. On February 27, 1956, respondents Fred Aikins, Orville 
Cox, John Wilkin, and Walter Blagg, and Al Neuberger, an 
employee representative of the Emil Rosenstock firm, and a rep- 
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resentative of the Burns and Skinner Calf Co., at the stockyard, 
pursuant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder cattle consigned for sale on a 
commission basis to the Swift & Henry Livestock Commission 
Company by drawing numbers for turns, and Aikins won first 
turn, Cox won second turn, Neuberger won third turn, the repre- 
sentative of Burns and Skinner won fourth turn, Wilkin won fifth 
turn and Blagg won sixth turn. Said market agency recognized 
and accepted such turns and showed Aikins and respondent C. 
Cox, who used O. Cox’s second turn, the stocker and feeder cattle, 
in that order. Such favored treatment was accepted from the 
market agency by respondent Aikins for the A. & B. Cattle Co. 
and by respondent C. Cox. The A. & B. Cattle Co., on February 
27, 1956, purchased 18 head of stocker and feeder cattle from the 
Swift & Henry Livestock Commission Company. 

36. On February 27, 1956, respondents L. L. Burns and Pearl 
T. Bracken, at the stockyard, pursuant to an understanding or 
arrangement between themselves, determined and established 
the order in which they were to look at and bid on stocker and 
feeder calves consigned for sale on a commission basis to the 
Martin, Blomquist & Lee Commission Company by flipping coins 
for turns and Burns won the toss. Said market agency recognized 
and accepted such first turn and showed respondent Burns the 
stocker and feeder calves. Such favored treatment was accepted 
from said market agency by respondent Burns for Burns and 
Skinner Calf Co. Immediately after the flip respondent Bracken 
left the alley. The Burns and Skinner Calf Co., on February 27, 
1956, purchased 46 head of stocker and feeder cattle from the 
Martin, Blomquist & Lee Commission Company. 

87. On February 27, 1956, respondent Harold Thompson and 
Maurice A. Bell, an employee representative of the Cox firm, 
Tom Mahoney, an employee representative of the Burns and 
Skinner Calf Co., and another dealer, at the stockyard, pursuant 
to an understanding or arrangement among themselves, deter- 
mined and established the order in which they were to look at 
and bid on stocker and feeder cattle consigned for sale on a com- 
mission basis to the Frank Standish Company by drawing num- 
bers for turns, and Bell won first turn. Said market agency 
recognized and accepted such first turn and showed Bell and 
respondent Clarence Cox the stocker and feeder cattle without 
considering or receiving a bid from or showing the cattle to T. 
E. Ragsdale, a farmer-feeder, who had indicated to J. C. Ragland, 
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salesman for Standish, before the market opened an interest in 
purchasing some of the stocker and feeder cattle and had re- 
quested an opportunity to bid on them. Such favored treatment 
was accepted from the market agency by Bell and Cox for the 
Cox firm. On February 27, 1956, the Cox firm purchased 98 head 
of stocker and feeder cattle from the Frank Standish Company 
and sold 87 of such cattle on a transfer of weight basis at a 
profit of $176.88. 

38. On February 28, 1956, respondents George B. Johnson, 
Jr., and James J. Agee, and Fletcher McMillan, an employee rep- 
resentative of the Burns and Skinner Calf Co., and Maurice Bell, 
an employee representative of the Cox firm, at the stockyard, 
pursuant to an understanding or arrangement among themselves, 
determined and established the order in which they were to look 
at and bid on stocker and feeder calves consigned for sale on a 
commission basis to the Wilson-Flynn-Johnson Commission Com- 
pany by drawing numbers for turns, and McMillan won first turn, 
Bell won second turn, Johnson won third turn and Agee won 
fourth turn. Said market agency recognized and accepted such 
first turn and showed McMillan the stocker and feeder calves. 
Such favored treatment was accepted from the market agency by 
MeMillan for the Burns and Skinner Calf Co. Respondents John- 
son and Agee, and the employee representative of the Cox firm, 
left the alley immediately after the drawing. The Burns and 
Skinner Calf Co., on February 28, 1956, purchased 17 head of 
stocker and feeder calves from the Wilson-Flynn-Johnson Com- 
mission Company. 

39. On March 26, 1956, Fletcher McMillan, an employee repre- 
sentative of the Burns and Skinner Calf Co., Emmett Spain, an 
employee representative of the Cox firm, and 4 dealers, at the 
stockyard, pursuant to an understanding or arrangement among 
themselves, determined and established the order in which they 
were to look at and bid on stocker and feeder cattle consigned 
for sale on a commission basis to the Wilson-Flynn-Johnson Com- 
mission Company by drawing numbers for turns, and McMillan 
won first turn and Spairi won second turn. Said market agency 
recognized and accepted such turns and showed McMillan and 
respondent Charles Skinner, and Emmett Spain and respondent 
Clarence Cox, the stocker and feeder cattle in that order without 
considering or receiving a bid from or showing the cattle to T. E. 
Ragsdale, a farmer-feeder, who had indicated to a representative of 
the market agency before the market opened an interest in purchas- 
ing stocker and feeder cattle and had requested an opportunity to 
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bid on them. Such favored treatment was accepted from the 
market agency by respondents Skinner and Cox. 

40. On April 9, 1956, respondents Cecil Cornelius and Emil 
Rosenstock, and six other dealers, at the stockyard, pursuant 
to an understanding or arrangement among themselves, deter- 
mined and established the order in which they were to look at 
and bid on stocker and feeder cattle consigned for sale on a com- 
mission basis to the Swift & Henry Livestock Commission Com- 
pany by drawing numbers for turns, and Cornelius won first 
turn and Rosenstock won second turn. Said market agency 
recognized and accepted such turns and showed Cornelius and 
Rosenstock the stocker and feeder cattle in that order without 
considering or receiving a bid from or showing the cattle to T. 
E. Ragsdale, a farmer-feeder, who had indicated to Long, a sales- 
man for Swift & Henry, before the market opened an interest 
in purchasing some of the stocker and feeder cattle and had re- 
quested an opportunity to bid on them. Such favored treatment 
was accepted from the market agency by respondents Cornelius 
and Rosenstock. On that occasion, Cornelius tied up the Swift 
& Henry alleys for 45 minutes before Rosenstock was admitted 
into the alleys. 

41. On November 29, 1954, respondent C. T. Skinner and 
seven or more other dealers, at the stockyard, pursuant to an 
understanding or arrangement among themselves, determined 
and established the order in which they were to look at and bid 
on stocker and feeder cattle consigned for sale on a commission 
basis to the Burlington Live Stock Commission Company, a 
registered market agency under the act, by Herman Rabe and 
other livestock producers by drawing numbers for turns, and 
respondent Skinner won first turn. Said market agency recognized 
and accepted such first turn and showed Skinner the stocker and 
feeder cattle. Such favored treatment was accepted from the 
market agency by respondent Skinner for the Burns and Skinner 
Calf Co. On November 29, 1954, the Burns and Skinner Calf 
Co., purchased 82 of 87 cattle consigned to the Burlington Live 
Stock Commission Company by Herman Rabe, and, immediately 
after making such purchase, asked a profit of $1.50 per hundred 
weight on heifers and $2.00 on steers, on a turn of the ticket 
from L. F. Vickery, a farmer-feeder. Skinner, in making such 
purchase for the Burns and Skinner Calf Co. tied up the Burling- 
ton alleys for an unreasonable length of time. 

42. The turn system, as it operated at the stockyard during 
the period August 1, 1955, through July 31, 1956, was of immediate 
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and regular financial value to respondent dealers, the value to 
the individual respondents or their firms of such turn system 
varying from day to day and ranging from a few cents to as 
much as $4.35 per hundred weight. 


43. Farmer-feeders, market agencies which bought on com- 
mission only generally referred to as order-buyers, and market 
agencies registered to buy and sell on commission generally 
referred to as commission firms, were excluded from participating 
in the determination of the turns established by respondent 
dealers under the turn system in operation at the stockyard during 
the period January 1, 1950, through December 31, 1957. 


44. Respondents, at the stockyard, during the period January 
1, 1950, through October 31, 1957, engaged in and used an unfair 
and unjustly discriminatory practice and device in connection with 
the buying and selling of stocker and feeder cattle in that re- 
spondents knowingly participated in an arrangement or turn 
system pursuant to which respondents determined and established 
the order in which they were to look at, bid on and have the 
opportunity to buy stocker and feeder cattle consigned to most 
market agencies for sale on a commission basis; said market 
agencies recognized such turn system established by respondents, 
relied on and acquiesced in it, and gave the respondents who 
won the turns preferred treatment and priority in connection 
with said market agencies’ sales of such consigned stocker and 
feeder cattle by showing the respondents the stocker and feeder 
cattle, obtaining bids on such cattle from them and selling the 
cattle to them in accordance with the turns determined and 
established by the respondents, instead of offering the cattle for 
sale to all interested buyers under open and competitive condi- 
tions; and respondents who won the turns accepted such favored 
treatment and priority from such market agencies. 


45. Respondents, by operating in the manner described in 
Findings of Fact 3 throygh 44 above, and engaging in and using 
said unfair and unjustly discriminatory practice and device in 
connection with the buying and selling of stocker and feeder 
cattle in commerce, eliminated or seriously curtailed competitive 
bidding on stocker and feeder cattle at the stockyard, and made 
it unduly difficult for farmer-feeders, individually or through 
registered order-buyers, to buy their replacement cattle out of 
first hands and in open competition with all other buyers, in- 
cluding respondents. 
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CONCLUSIONS 


I 


It is undisputed that respondents, members of the Traders 
Livestock Exchange at the Kansas City Stock Yards, during the 
period covered by the complaint, drew numbers or flipped coins 
among themselves to determine and establish the order in which 
they were to have the opportunity to look at, bid on, and buy 
stocker and feeder cattle in the alleys of commission firms at 
the stockyard. Moreover, the observations of Clendenin, Giles 
and Bennett, and the testimony of farmer-feeders such as 
Ragsdale, Rabe and Vickery establish such fact. Respondents 
Shirley Metzger and John Wilkin also admitted having drawn 
for turns with other members of the traders’ exchange. But, 
the question of whether the drawings or flippings by the dealers 
determined and established the order in which buyers were taken 
into the sales alleys of commission firms having stocker and 
feeder cattle for sale is in dispute. Respondents deny that such 
drawings or flippings determined and established such order. 

It is apparent from the record herein, however, that in the 
absence of market patrons other than dealers who are members 
of the traders exchange the market agencies involved in the 
transactions set forth herein, acquiesced in the turns established 
by respondent dealers. Respondents admit in their brief that 
it is “a fair assessment of the evidence in the case that salesmen 
generally honored the turn system by taking in the dealers in 
the order of their draw, if no off-market or order buyers were 
present. This was testified to by witnesses for both sides.” Re- 
spondents then erroneously state that we have held that under 
these circumstances no violation of the act is involved. Perhaps 
a brief restatement of our holding in Jn re Frank A. Berigan et al., 
16 A.D. 503 (1957), aff'd, Berigan v. United States, 257 F.2d 852 
(8th Cir. 1958), concerning the turn system at the Union Stock 
Yards, Omaha, Nebraska, will clarify the question of the validity 
or legality of a turn system when only dealers are present. It 
was there stated at pages 549-550, as follows: 

“Even in the absence of market patrons other than dealers 
who are members of the traders exchange, such a turn system 
constitutes a failure to perform reasonable stockyard services 
and an unreasonable and unfair practice on the part of the 
market agency in violation of sections 304, 307 and 312(a) 
of the act where such agency does no more than acquiesce in 
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the turns established thereby. It is incumbent upon a 
commission company, pursuant to its fiduciary duty to its 
principal, to exercise judgment in the selection of its cus- 
tomers. It is for the commission company to determine the 
turn in which it will show livestock to potential purchasers. 
To have such turn determined by one class of customers, 
that is, by traders, without employing its judgment in con- 
sidering the desirability of potential customers is to abrogate 
its function, to constitute, in effect, a breach or nonper- 
formance of its fiduciary duty to its principal and a failure 
to perform properly a service for which it is receiving com- 
pensation. The commission company is not furnishing rea- 
sonable stockyard services when it automatically accepts 
the order of turns established by dealers. It was testified 
and it is recognized that in some instances no apparent dif- 
ferences exist between competing dealers for purposes of 
selecting the order in which such dealers are to be shown 
stocker and feeder livestock. However, it is for the market 
agency to determine when the flipping of a coin is appropriate 
to establish turns and it is for the market agency, when such 
method is employed, to exercise supervision and control there- 
of in the performance of its duties to its principal, the 


shipper of stocker and feeder livestock. In addition, the 
dealers participating in such an arrangement and acquiescing 
in the commission firm’s automatic acceptance of the order 
of turns established thereby restrain competition among 
themselves and engage in an unfair practice in violation of 
section 312(a) of the act.” 


We also stated in the Berigan case that dealers, by flipping 
among themselves in the absence of other market patrons when 
the commission company does not automatically adopt the order 
of turns established by such flipping, do not appear to be guilty 
of violations of the act. However, such is not the case here. 
The record indicates that the commission firms or market agencies 
involved in the transactions herein honored or acquiesced in the 
turns established by the dealers when only dealers were present 
at the alleys of such firms. For example, even Olander, who is 
associated with a commission firm at the stockyard which appears 
to allow farmer-feeders and order buyers to purchase stocker 
and feeder cattle out of first hands, that is, which does not take 
traders or dealers into its alleys in the order of the turns estab- 
lished by such dealers to the exclusion of other market patrons 
present, testified that his firm takes in dealers in the order in which 
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they draw when only dealers are present and that in such situa- 
tion “I don’t ever recall of having done anything other than 
taking them in the order in which they draw” even if one dealer 
may be a “hotter” buyer than the winner of the first turn. He 
further testified that the necessity to live with the dealers and 
decency and courtesy required the market agency’s salesman “to 
honor the turn of the dealers where the dealers are there, just the 
dealers.” In addition, the commission firms selling stocker and 
feeder cattle at the stockyard admit that the turn system “deter- 
mined and established the order in which they (the dealers) looked 
at, bid on and bought stocker and feeder cattle.” The resolution 
adopted by the Directors of the Kansas City Livestock Exchange 
in June of 1954 and the stipulation entered into between the 
Director of the Livestock Division in January 1958 and all com- 
mission firms at the stockyard selling stocker and feeder cattle, 
which stipulation and resolution are a part of the record in this 
proceeding, make this clear. The stipulation states that the 
“*** registered dealers at the stockyards established and have 
maintained over a period of years the so-called ‘turn system’ 
under which the registered dealers determined and established 
the order in which they looked at, bid on and bought stocker and 
feeder cattle ***” consigned to said commission firms. Moreover, 
in 34 of the 35 transactions observed by complainant’s employees 
the dealers were taken into the commission firm’s pens in the 
order determined by the dealers by means of their turn system. 
In the remaining transaction, the dealer who won first turn failed 
to avail himself af such turn and the commission firm then took 
in the dealer who had won the second turn. Furthermore, there 
is no specific evidence to show that turns held by respondents 
under the turn system were ever refused them by the commis- 
sion firms. 

While it is argued by respondents that winning the turn does 
not entitle the winner to be the first to bid and that it is the 
right and duty of the commission man to select from-all buyers 
the one who will be first, second, third, etc.,1 the record indicates 
that, at the least, on the specific occasions referred to in the 
complaint where only dealers were present, the turns established 
by the dealers were automatically accepted by the commission 
firms involved. The record also justifies the further conclusion 
that, as a general rule, in the absence of other market patrons 


1If this were the case, why did the dealer who held fourth turn or higher generally leave 
the alley immediately after the drawing and move on to other parts of the stockyard to seek 
cattle, as found below? 
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the commission firms listed in the complaint and other com- 
mission firms at the stockyard recognized and accepted the turns 
as established by dealers. Moreover, as stated by the Circuit 
Court of Appeals in Berigan v. United States, supra, at page 
859, the argument of respondents set forth above “lacks savor. 
The flipping of coins by the dealers among themselves to the 
exclusion of the farmers was not an idle pastime but had definite 
meaning and effect. The flipping of coins cannot be considered 
in a vacuum. If it meant nothing, why engage in such fruitless 
gestures? According to the rules and by-laws of the Omaha Live- 
stock Traders Exchange, the method of flipping for turns was 
binding upon the members thereof ***”? and it was found there, 
as it is found in this proceeding, that the commission firm or 
firms listed in the complaint acquiesced in the order of turns 
established by such system in this situation. 

There is, of course, no question that respondents accepted the 
priority and favored treatment extended to them by the commis- 
sion firms on the basis of the turns established by respondents’ 
drawings and flippings and availed themselves of the opportunity 
to trade on the stocker and feeder cattle or at the very least to 
look at the cattle regardless of whether they actually bought any 
of the cattle. The record shows that such was the case throughcut 
the period covered by the complaint. Occasionally, for personal 
reasons, a respondent did not want to use the turn he won or 
wasn’t ready to use it and would relinquish his turn to the holder 
of the next turn. Those instances were rare. In practically all 
cases the winner of the first turn utilized such turn and, in most 
cases, because of such turns respondents were able to and did 
buy stocker and feeder cattle. 

Respondents contend, however, that drawing for turns by 
the respondents is not a per se violation of the act. If responderts 
mean by this that the mere act of drawing among dealers is not 
per se violative of the act, we are in agreement therewith as 
stated above. But any practice which results in dealers themselves 
determining in what sales alleys or in what order in a sales alley 
they shall bid is an unreasonable restriction on competition and 
an unfair practice in violation of section 312(a) of the act (7 
U.S.C. 213(a)). Berigan v. United States, supra, at p. 859; 
United States v. Swift & Company, 52 F. Supp. 476 (D. Colo. 
1943) ; In re Fulton-Fozley & Company, 15 A.D. 900 (1956). See 


2 The rules and by-laws of the traders exchange at Kansas City similarly binds the members 
thereof to the turn system involved herein. 
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also In re Steele-Siman & Company, 11 A.D. 591, 596 (1952) ; 
Reilly v. Steele-Siman & Company, 11 A.D. 584, 589-590 (1952). 
Respondents flipped or drew for turns in the situation under dis- 
cussion with the expectation that the turns established thereby 
among themselves would be honored, such turns, when only dealers 
were present, were automatically honored or acquiesced in by the 
commission firms in the transactions herein and the successful 
respondent or respondents accepted the priority and favored 
treatment extended to them. In reality, the dealers themselves 
determined the order in which they were to look at and bid on 
stocker and feeder cattle in the absence of other market patrons. 
It is the duty and obligation of a registered dealer in conducting 
his buying operations at a public market to compete openly with 
every other buyer, including other dealers, at that market. In 
addition, the “hottest” dealer in the estimation of a commission 
firm on a particular day would not be the first to look at and bid 
on livestock unless he was successful in the draw. 


Respondents appear further to contend in connection with the 
per se allegation that the “turn system” was only a reasonable 
means of establishing an orderly procedure among dealers or 
traders. On the contrary, the “turn system” was much more, as 
indicated above. Also, the record indicates that only in rare 
instances did a dealer respondent who held fourth turn or higher 
remain in the commission firm’s alley to await his turn. Such 
trader generally left the alley immediately after the drawing and 
moved on to other parts of the stockyard to seek cattle in the 
alleys of other commission firms. This was the natural result 
of the turn system involved. Any “method, rule or scheme which 
limits the number of buyers or prospective buyers and thereby 
increases the value of the position or turn of those not eliminated 
must have the effect of restricting competition and necessarily 
results in depressing the whole market.” Berigan v. United States, 
supra, at p. 858. Furthermore, the turn system as it operated 
at Kansas City when only dealers were present contributed to, 
resulted in and, in fact, caused the breach or nonperformance 
of fiduciary duty by the commission firms to the shipper or 
principal, a failure by such market agencies to perform properly 
a service for which they receive compensation and a separate 
violation of the act by such commission firms by reason thereof. 
Even more serious is the fact that the turn system in operation 
at the stockyard when only dealers were present naturally tended 
to impress itself, and appears to have impressed itself, on the 
market as the method of selling stocker and feeder livestock when 
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other patrons desired an opportunity to look at, bid on and buy 
stocker and feeder cattle, as illustrated below. It is concluded 
that the dealers participating in the turn system and acquiescing 
in, and in fact, fostering the commission firm’s automatic ac- 
ceptance of the order of turns established thereby unreasonably 
restrain competition among themselves and engage in an unfair 
practice in violation of section 312(a) of the act. In re Frank 
A. Berigan et al., supra. 


In addition, the turn system at the stockyard has another 
objectionable and unfair feature, that is, the ability of respond- 
ents to hold or tie up the sales alleys while they make up their 
minds whether to purchase the stocker and feeder cattle in the 
commission firm’s alleys or while an employee representative of 
a respondent holding a turn is waiting for his employer to join 
him in the sales alleys to look over and trade on the cattle. On 
February 9, 1955, Bachman, the holder of the first turn, held 
the Martin, Blomquist & Lee alleys for “over an hour” while 
Muckey, the holder of the second turn, was awaiting his turn. 
On March 26, 1956, Skinner and Cox, holders of first and second 
turns, tied up the Wilson-Flynn-Johnson alley “an hour” while 
Ragsdale was trying to trade on stocker and feeder cattle in 
those alleys. On April 9, 1956, Cecil Cornelius tied up the Swift 
& Henry alleys for 45 minutes while Ragsdale was trying to bid 
on some of the cattle in those alleys. Rabe complained that when 
he sold his cattle in the Burlington alleys in November 1954, 
Skinner, the winner of the first turn in the drawing that morning, 
“was in there too long” and that “the other buyers just got tired 
of waiting and took off.” 


II 


Present in this proceeding also is the operation of the turn 
system when farmer-feeders are at the commission firm’s alleys 
and desire an opportunity to look at, bid on and purchase stocker 
and feeder cattle. Ragsdale, a farmer-feeder, testified that on six 
separate days during the ‘period February through April 1956 he 
was at the stockyard attempting to purchase livestock. On each 
of the six days he approached the salesman of one or more com- 
mission firms prior to the opening of the market and requested an 
opportunity to look at a particular load or loads of stocker and 
feeder cattle when the market opened. In each instance, his 
request was refused and he was told by the salesman that he, 
the salesman, would have to take in first the dealers who won the 
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flip or draw. Ragsdale made his request and was refused before 
the dealers had drawn for turns and when the commission firm 
salesman did not even know which dealer had won first, second 
or third turn. On several occasions the salesman told Ragsdale 
that the only way he would allow Ragsdale to see the cattle he 
was interested in before the dealers was if Ragsdale could get 
the dealers to let him draw with them. Ragsdale approached the 
dealers and asked permission to draw with them. He was refused 
permission to do so by the dealers and told that if they, the 
dealers, did not buy the cattle he then could have a turn or chance 
to look at them. The dealers assumed on this occasion that 
dealers would be shown the catle first and such assumption proved 
to be correct. Respondent Harold Thompson told Ragsdale on 
one of such occasions that National was the only commission 
firm at the stockyards that did not recognize the turn system. 
This and other evidence in the record indicate a custom or usage 
among the registered dealers at the stockyard who were members 
of the traders exchange of drawing or flipping for turns and 
having such draw or flip accepted by most commission firms at 
the stockyard. 


It is apparent that the commission firms generally and those 
involved in the Ragsdale transactions automatically acquiesced 
in or honored respondents’ turn system, recognized and accepted 
the order or turns established by them, and gave them priority 
and favored treatment whenever respondents awaited their turns 
in the presence of potental farmer-feeder customers. Respond- 
ents were shown consigned stocker and feeder cattle in accordance 
with such order or turns to the exclusion of other buyers. The 
testimony of order buyers that they sometimes get an opportunity 
to precede dealers in purchasing livestock and testimony that 
some few commission firms at the stockyard take in market 
patrons other than dealers first at times does not detract from 
this conclusion but, at the most, indicate that the turn system as 
we view it is not accepted by a few commission firnis or is not 
uniformly and consistently adopted without exception by them. 

The fact that Ragsdale was able to purchase livestock out of 
first hands on some of the days involved is of no assistance to 
respondents. Ragsdale purchased such stocker and feeder cattle 
only after interested dealers had an opportunity to view the 
cattle and had failed to buy. Ragsdale had to wait to look at the 
livestock until after three or four dealers were taken into the 
commission firm’s pens and had passed up the livestock. It is 
evident that Ragsdale was not given an opportunity to see or 
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bid on livestock due solely to the acceptance by the commission 
firms of the result of the flip or draw amcng dealers. This is the 
gist of the complaint herein. As was stated in In re Frank A. 
Berigan et al., supra, at pages 548-549: 


“... It is clear that a ‘turn system’ with respect to stocker 
and feeder livestock based upon flipping for turns to bid on 
such livestock participated in solely by livestock dealers who 
are members of a traders exchange, which system is recog- 
nized by a commission firm or market agency as establishing 
the order of showing and bidding on stocker and feeder live- 
stock in the presence of other potential customers constitutes 
a violation of sections 304, 307, and 312(a) of the act (7 
U.S.C. 205, 208, and 218(a)) by such commission firm and 
of section 312(a) by the dealers involved therein. [Citing 
cases.] Such a system is the antithesis of free competitive 
bidding, is unreasonable and unjust and unreasonably dis- 
criminates against the other patrons of the market interested 
in stocker and feeder livestock, such as farmers, order buyers 
and dealers who are not members of the traders exchange. 
In the sale of stocker and feeder livestock by Berigan Brothers 
Livestock Commission Company and by market agencies 
generally at the stockyard, only one customer is shown a pen 
of livestock at a time. While the salesman of the market 
agency is showing livestock to a prospective customer, no 
one else may enter the pen or pens tied up by such customer 
so that the holder of the first turn, for example, is given the 
exclusive right to bid on the cattle he is being shown. If 
the bid is accepted by the commission firm, the deal is closed 
and the livestock cannot subsequently be offered or sold to 
a higher bidder by the commission firm. If the holder of 
a turn leaves the cattle without buying them his bid is 
generally considered to be withdrawn when it is rejected by 
the market agency. The commission firm must exercise its 
judgment in determining whether a bid should be accepted 
as representing the:market value of the livestock and the 
record is replete with testimony to the effect that the com- 
mission firm should accept the first bid which it considers to 
represent market value rather than run the risk of rejecting 
such bid in favor of a later bid which might be lower. This 
method of livestock marketing places a premium on the 
order or turn in which buyers are shown and may bid on 
livestock and a ‘turn system’ which, for example, automatical- 
ly results in giving dealers who are members of a traders 
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exchange the first, second and third turns to see and bid on 
stocker and feeder livestock where other interested buyers 
are present is patently invalid. . .’”8 
Moreover, the turn system utilized by dealers at the stockyard 
and acquiesced in by all commission firms, when only dealers 
were present, seems to have become known and the general 
method of marketing stocker and feeder livestock when other 
patrons of the market were present. Except for isolated instances, 
it appears that, as Thompson stated to Ragsdale, National was 
the only commission firm at the stockyard that did not recognize 
the turn system as a regular practice in this situation. This 
system of marketing has become so well established and accepted 
by dealers and commission firms, and, in fact, farmer-feeders, 
that at least one farmer-feeder, Vickery, did not ask the com- 
mission firm for an opportunity to look at and bid on stocker and 
feeder cattle as he was of the opinion that this would only be 
a useless gesture.* Respondents ascribe various reasons why 
the commission firms chose dealers when other market patrons 
were present and make the argument set forth in part I of these 
Conclusions that winning the turn does not entitle the winner to 
be the first to bid. Our conclusions there are equally applicable 
at this point. 


III 


Respondents raise numerous objections to rulings and procedure 
in this matter. We have reviewed the alleged procedural defects 
and do not find any illegality or reversible error. Respondents 
primarily complain of alleged irrelevant and immaterial exhibits 
and hearsay testimony received in evidence in this proceeding. 
Even assuming that respondents are correct in their characteriza- 
tion of the challenged evidence, the fact that such testimony and 
exhibits were received in evidence does not invalidate the oral 
hearing held herein. Of course, the hearing examiner is to exclude 
immaterial and irrelevant exhibits and certain types of hearsay 
evidence (see section 202.11(e) (1) of the rules of practice), but, 
once such matters are received in evidence, the issue then presented 


3 The private treaty system of livestock marketing also prevails at the Kansas City stockyard. 

The record does not establish that Vickery was discriminated against as the result of 
the turn system as by his own admission he did not request an opportunity to look at the 
livestock. Perhaps the commission firm should have determined or realized his reasons for 
being at the alley. Cf. In re Frank A. Berigan et al, supra, at p. 554. In any event, 
in this transaction the dealers were again shown cattle in the order established by them in 
violation of section 312(a) of the act. 
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is the substantiality, relevancy and probative value of evidence 
in support of findings and not the admissibility of eidence. We 
have limited our findings and conclusions herein to evidence which 
is clearly admissible and material and to corroborated and reliable 
hearsay. Cf. Consolidated Edison Co. v. National Labor Rela- 
tions Board, 305 U.S. 197, 230 (1938) ; National Labor Relations 
Board v. Amalgamated Meat Cutters, 202 F. 2d 671 (9th Cir. 
1953) ; Willapoint Oysters, Inc., v. Ewing, 174 F.2d 676, 690-691 
(9th Cir. 1949), cert. denied, 338 U.S. 860 (1949). But Cf. 
National Labor Relations Board v. Remington Rand, Inc., 94 
F.2d 862, 873 (2d Cir. 1938), 304 U.S. 576 (1938). 


To summarize, we have found herein that on 36 occasions the 
respondent dealers involved in such transactions, pursuant to 
arrangements among themselves, flipped coins or drew lots to 
determine the order or turn in which they were to look at, bid 
on, and have an opportunity to buy stocker and feeder livestock 
consigned to enumerated commission firms for sale on a commis- 
sion basis and that the named commission firms recognized, relied 
on and acquiesced in the order of turns so established by the 
dealers in the absence of other market patrons. The interested or 
successful dealers were shown the stocker and feeder cattle and 
were given the opportunity to bid on consigned stocker and feeder 
cattle in accordance with the order or turn determined and 
established by them, and the dealers who won the turns knowingly 
accepted favored treatment and priority from the commission 
firms in relation to other dealers. This practice of the dealers 
involved in the 36 transactions of actually determining the order 
in which they were to look at and bid on stocker and feeder 
cattle in the absence of other market patrons constitutes a viola- 
tion of section 312(a) of the act (7 U.S.C. 213(a)) by the dealers. 
(See part I of these Conclusions.) All respondent dealers or 
dealer partnerships (see section 403 of the act (7 U.S.C. 223) ) 
were involved in one or more of the 36 transactions under dis- 
cussion. In addition, respondents Harold T. Thompson, Homer 
C. Jett, Orville L. Cox, Clarence O. Cox, L. L. Burns, C. T. 
Skinner, Jr., Cecil H. Cornelius, Emil Rosenstock and Gustave 
Johl, directly or indirectly (see section 403 of the act), were in- 
volved in flips or draws for turns in one of the transactions where 
a market patron other than dealers was present and had re- 
quested before the market opened an opportunity to bid on 
stocker and feeder cattle. The practice cf dealers in this situa- 
tion, as described in part IT of these Conclusions, is also violative 
of section 312(a) of the act. 
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The only sanction proposed in this proceeding is a cease and 
desist order against respondent dealers. Such an order should 
be issued to insure elimination of the violations found herein. 


ORDER 


Each respondent shall cease and desist from engaging in the 
practices which he, or the partnership in which he was a member, 
has been found herein to have engaged in and which are found 
herein to be in violation of the act. 

This order shall become effective on the 20th day after the 
date of this order. Copies hereof shall be served upon the parties. 


(No. 5963) 


In re JAMES W. CASE, A. L. RODMAN, HOYT RODMAN, AND JOHN 
D. RODMAN, partners, d/b/a ARKANSAS LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2422. Decided June 22, 1959 


Accounts and Records—Registration and Bonding 
Requirements—Cease and Desist—Consent Order 


Respondents admitted the violations charged in the complaint and consented 
to an order requiring them to cease and desist from such violations. 
Mr. George A. Robertson, for Livestock Division, Agricultura] Marketing 

Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed May 5, 1959, by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. Respondents, 2s partners, are registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
their own account at the Greater Little Rock Stock Yards, North 
Little Rock, Arkansas, and are charged with having violated 
certain provisions of the act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). On June 1, 1959, respondents filed an 
amended answer in which they admit the facts alleged in the 
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Order of Inquiry and Notice of Hearing, waive oral hearing, and 
consent to the issuance of a specified order. Complainant has 
recommended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Greater Little Rock Stock Yards, North Little Rock, 
Arkansas, hereinafter referred to as the stockyard, is now and 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 

2. Respondents James W. Case, A. L. Rodman, Hoyt Rodman, 
and John D. Rodman, as partners, are registered with the Sec- 
retary of Agriculture as a market agency to buy and sell live- 
stock on a commission basis and as a dealer to buy and sell live- 
stock for their own account, at the stockyard, and at all times 
mentioned herein respondents were so registered. 

38. Respondents, at the stockyard, on or about the dates and 
in the 10 transactions set forth in Paragraph III of the Order of 
Inquiry and Notice of Hearing, took into their own account live- 
stock consigned to them for sale on a commission basis and, in 
accounting to the consignors of such livestock, submitted accounts 
of sale which failed to show the name of respondents as the pur- 
chaser but instead showed the false, assumed or otherwise in- 
correct name of “Shoemaker” as the purchaser of the livestock, 
copies of which false or incorrect accounts of sale were made a part 
of the accounts and records of respondents. 


4. (a) Respondents, at the stockyard, on or about the dates 
and in the 12 transactions set forth in Paragraph IV: (a) of the 
Order of Inquiry and Notice of Hearing, aided respondent James 
W. Case in operating at the stockyard as a dealer without being 
registered with the Secretary of Agriculture and bonded as re- 
quired by the act and the regulations, in that respondents sold 
for said James W. Case livestock purchased by said respondent 
from various sources for speculative purposes. 


(b) Respondents, at ‘the stockyard, on or about the dates and 
in the 8 transactions set forth in Paragraph IV (b) of the Order 
of Inquiry and Notice of Hearing, aided respondent A. L. Rodman 
in operating at the stockyard as a dealer without being registered 
with the Secretary of Agriculture and bonded as required by 
the act and the regulations, in that respondents sold for said A. 
L. Rodman livestock purchased by said respondent from various 
sources for speculative purposes. 


(c) Respondents, at the stockyard, on or about the dates and 
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in the 9 transactions set forth in Paragraph IV (c) of the Order 
of Inquiry and Notice of Hearing, aided respondent Hoyt Rodman 
in operating at the stockyard as a dealer without being registered 
with the Secretary of Agriculture and bonded as required by the 
act and the regulations, in that respondents sold for said Hoyt 
Rodman livestock purchased by said respondent from various 
sources for speculative purposes. 

(d) Respondents, at the stockyard, on or about the dates and 
in the 6 transactions set forth in Paragraph IV (d) of the Order 
of Inquiry and Notice of Hearing, aided respondent John D. 
Rodman in operating at the stockyard as a dealer without being 
registered with the Secretary of Agriculture and bonded as re- 
quired by the act and the regulations, in that respondents sold 
for said John D. Rodman livestock purchased by said respondent 
from various sources for speculative purposes. 

(e) Respondents, at the stockyard, on or about the dates and 
in the 6 transactions set forth in Paragraph IV (e) of the Order 
of Inquiry and Notice of Hearing, aided Glen Rodman, an em- 
ployee, in operating at the stockyard as a dealer without being 
registered with the Secretary of Agriculture and bonded as 
required by the act and the regulations, in that respondents sold 
for said Glen Rodman livestock purchased by him from various 
sources for speculative purposes. 

(f) Respondents, at the stockyard, on or about the dates and 
in the 5 transactions set forth in Paragraph IV (f) of the Order 
of Inquiry and Notice of Hearing, aided Joe Rodman, an employee, 
in operating at the stockyard as a dealer without being registered 
with the Secretary of Agriculture and bonded as required by the 
act and the regulations, in that respondents sold for said Joe 
Rodman livestock purchased by him from. various sources for 
speculative purposes. 

(g) Respondents, at the stockyard, on or about the dates and 
in the 4 transactions set forth in Paragraph IV (g) of the Order 
of Inquiry and Notice of Hearing aided a trading partnership 
composed of respondent Hoyt Rodman and Glen Rodman, an 
employee, in operating at the stockyard as a dealer without being 
registered with the Secretary of Agriculture and bonded as re- 
quired by the act and the regulations, in that respondents sold 
for said trading partnership livestock purchased by it from various 
sources for speculative purposes. 

5. Respondents, at the stockyard, on or about January 14, 
1958, pursuant to an agreement or arrangement with W. I. 
Shantz, a registered dealer subject to the provisions of the Act, 
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sold 316 head of livestock consigned to respondents by Floyd 
Fulkerson for sale on a commission basis to said W. I. Shantz, 
and thereafter, through their facilities, respondents sold said 
316 head of cattle for the account of said W. I. Shantz to various 
purchasers on and off the market. 

Respondents paid W. I. Shantz the profit of $2499.72 realized 
from this transaction, and knowingly permitted their employee, 
Joe Rodman, to receive one-half of this profit. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondents have violated sections 307, 312(a), and 401 of the 
act (7 U.S.C. 208, 213(a), and 221), section 402 of the act (7 
U.S.C. 222), which section makes applicable to the jurisdiction, 
powers, and duties of the Secretary in enforcing the provisions 
of the act, and to any person subject to the provisions of the act, 
the provisions of section 10 of the Federal Trade Commission Act 
(15 U.S.C. 50), and sections 201.43 and 201.54(c) of the regula- 
tions (9 CFR 201.43 and 201.54(c) ). 

Inasmuch as respondents have agreed to a settlement of this 
case upon a consent order basis and complainant has recommended 
that the order consented to by the respondents be entered, the 
order will be issued. 


ORDER 
Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5964) 


In re GENE HOGAN AND GEORGE SCHICHTL, partners, d/b/a OZARK 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2419. 


Decided June 22, 1959. 
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Accounts and Records—Cease and Desist— 
Consent Order 





Respondents admitted the violations charged and consented to an order 
requiring them to cease and desist from such violations. 


Mr. Robert H. Kimmel, for Livestock Division, Agricultura] Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed April 22, 1959, by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. 
Respondents, as partners, are registered with the Secretary of 
Agriculture as a market agency to sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own 
account at the Greater Little Rock Stock Yards, North Little 
Rock, Arkansas, and are charged with having violated certain 
provisions of the act and the regulations issued thereunder (9 
CFR 201.1 et seg.). On June 1, 1959, respondents filed an amended 
answer in which they admit the facts alleged in the Order of 
Inquiry and Notice of Hearing, waive oral hearing, and consent 
to the issuance of a specified order. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Greater Little Rock Stock Yards, North Little Rock, 
Arkansas, hereinafter referred to as the stockyard, is now and 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 

2. Respondents Gene Hogan and George Schichtl, as partners, 
are registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for own account, at the stockyard, and at 
all times mentioned herein respondents were so registered. 

3. Respondents, at the stockyard, on or about February 26, 
1958, took to their own account two head of cattle consigned to 
them for sale on a commission basis by W. E. Evans and W. M. 
Thurman, resold said two head of cattle on the same day to K. 
Brown at prices higher than those remitted to said consignors, 
and failed to remit such additional prices to said consignors in 
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a separate accounting. Respondents realized a profit of $10.42 
from this transaction, exclusive of the selling commissions as- 
sessed and collected from W. F. Evans and W. H. Thurman. 

4. In connection with the transaction set forth in Finding of 
Fact 3, respondents issued accounts of sale to the consignors of 
said two head of cattle which failed to show as the purchasor 
thereof, the full, true, and correct name of respondents’ market 
agency, in that said accounts of sale showed as the purchaser of 
said two head of cattle the account designation “G. G.” 

5. Respondents, at the stockyard, on or about the dates and 
in four transactions set forth in paragraph IV(a) of the Order of 
Inquiry and Notice of Hearing, sold swine consigned to them for 
sale on a commission basis to a trading partnership composed of 
respondent Gene Hogan and A. L. Turley. Respondent Gene 
Hogan financed the purchase transactions, subsequently resold 
such swine through respondents’ market facilities, and split the 
profits resulting from the transactions with said A. L. Turley. 

6. In connection with the transactions referred to in Finding 
of Fact 5, respondents issued accounts of sale to the consignors 
of said swine which failed to show respondent Gene Hogan’s name 
as a purchaser and failed to disclose the nature of the relation- 
ship existing between said respondent and A. L. Turley. 

7. Respondents, at the stockyard, on or about the dates and 
in 32 transactions set forth in paragraph V of the Order of In- 
quiry and Notice of Hearing, and at divers other times during the 
months of February, March, and April 1958, purchased for 
their own market support account livestock consigned to them 
for sale on a commission basis. In connection with such pur- 
chase transactions, respondents issued accounts of sale to the 
consignors of the livestock which failed to show as the purchaser 
of such livestock the full, true, and correct name of respondents’ 
market agency, in that said accounts of sale showed as the pur- 
chaser of said livestock the account designations “Oz. #1”, “Oz. 
#6”, and “G. G.”. 

8. Respondents, in cgnnection with the transactions referred 
to in Findings of Fact 4, 6, and 7, failed to keep each accounts, 
records, and memoranda as fully and correctly disclosed all 
transactions involved in their business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 6, 
7, and 8, respondents have violated sections 304, 307, 312(a), 
and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221), and sections 
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201.48, 201.47, 201.59, and 201.60(a) of the regulations (9 CFR 
201.43, 201.47, 201.59, 201.60(a) ). 

Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be entered, the order will be issued. 


ORDER 


Respondents shall cease and desist from violating the Act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5965) 


In re W. I. SHANTZ. P&S Docket No. 2417. Decided June 22, 
1959. 


Improper Acts—Accounts and Records— 
Cease and Desist—Consent Order 


Respondent admitted the violations charged and consented to an order 
requiring him to cease and desist from engaging in such violations. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed April 20, 1959, by the Director, Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for his own account 
and to furnish certain clearing services at the Greater Little 
Rock Stock Yards, North Little Rock, Arkansas, and is charged 
with having willfully violated certain provisions of the act and 
the regulations thereunder (9 CFR 201.1 e¢ seqg.). On June 1, 
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1959, respondent filed an amended answer in which he admits the 
facts alleged in the Order of Inquiry and Notice of Hearing, 
waives oral hearing, and consents to the issuance of a specified 
order. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. The Greater Little Rock Stock Yards, North Little Rock, 
Arkansas, hereinafter referred to as the stockyard, is and was at 
all times mentioned herein a posted stockyard subject to the 
provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
stockyard and to furnish certain clearing services, and at all 
times mentioned herein respondent was so registered. 

3. Respondent, at the stockyard, on or about February 11, 
1958, purchased nine head of cattle from Pat Hogan on a “turned 
ticket” basis, consigned said nine head of cattle to the Arkansas 
Livestock Commission Company, a registered market agency 
subject to the provisions of the act, under the false and fictitious 
name of “Black”, and “purchased” said nine head of cattle to 
fill a purchase order on a fee or commission basis for John Burns. 
This transaction resulted in a profit of $79.10 which was paid to 
respondent by the Arkansas Livestock Commission Company. 

4. Respondent, at the stockyard, on or about February 11, 
1958, purchased 71 head of cattle from Pat Hogan on a “turned 
ticket” basis, consigned said 71 head of cattle to the Arkansas 
Livestock Commission Company, a registered market agency sub- 
ject to the provisions of the act, under the false and fictitious 
name of “Green’’, and “purchased” said 71 head of cattle to fill 
purchase orders on a fee or commission basis for Harmon, John 
Burns, and Tarks. This transaction resulted in a profit of $832.55 
which was paid to respondent by the Arkansas Livestock Com- 
mission Company. 

5. Respondent, at the stockyard, on or about February 11, 
1958, purchased 10 head of cattle from Pat Hogan on a “turned 
ticket” basis, consigned said 10 head of cattle to the Arkansas 
Livestock Commission Company, a registered market agency 
subject to the provisions of the act, under the false and fictitious 
name of “Hogan”, and “purchased” said 10 head of cattle to fill 
a purchase order on a fee or commission basis for J. Rippy. This 
transaction resulted in a profit of $31.50 which was paid to 
respondent by the Arkansas Livestock Commission Company. 
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6. Respondent, at the stockyard, on or about February 11, 
1958, purchased 18 head of cattle from Pat Hogan on a “turned 
ticket” basis, consigned said 18 head of cattle to the Arkansas 
Livestock Commission Company, a registered market agency sub- 
ject to the provisions of the act, under the false and fictitious name 
of “Black”, “purchased” 15 of said 18 head of cattle to fill a 
purchase order on a fee or commission basis for John Burns, 
and “purchased” two of said 18 head of cattle to fill a purchase 
order on a fee or commission basis for J. Rippy. These trans- 
actions resulted in a loss to respondent of $165.15. 

7. Respondent, at the stockyard, on or about February 14, 
1958, purchased 15 head of cattle consigned to the Arkansas 
Livestock Commission Company, a registered market agency 
subject to the provisions of the act, for sale on a commission basis 
by Glynn Hill, reconsigned said 15 head of cattle to the Arkansas 
Livestock Commission Company under the false and fictitious name 
of “Hill” and “purchased” said 15 head of cattle to fill a purchase 
order on a fee or commission basis for C. Finkbeiner, Inc. This 
transaction resulted in a profit of $68.91 which was paid to 
respondent by the Arkansas Livestock Commission Company. 

8. Respondent, at the stockyard, on or about March 26, 1958, 
consigned two head of cattle to the Arkansas Livestock Commis- 
sion Company, a registered market agency subject to the provi- 
sions of the act, for sale on a commission basis under the false and 
fictitious name of “Glover”, and “purchased” said two head of 
cattle on a fee or commission basis to fill a purchase order for 
C. Finkbeiner, Inc. This transaction resulted in a profit to 
respondent of $4.54. 

9. Respondent, on or about the dates and in 45 transactions 
referred to in paragraph IV of the Order of Inquiry and Notice 
of Hearing, and at divers other times during the period from 
January 2, 1958, through April 28, 1958, aided Lyman Reese, 
an employee of respondent, in operating at the stockyard as a 
dealer without being registered with the Secretary of Agricul- 
ture and furnishing valid and effective bond, in that respondent 
financed Lyman Reese’s speculative purchase and sale transactions 
in return for one-half of all the profits resulting from such trans- 
actions. 

10. Respondent, at the stockyard, on or about January 14, 
1958, pursuant to an agreement or arrangement with the Arkansas 
Livestock Commission Company, a registered market agency 
subject to the provisions of the act, purchased 316 head of live- 
stock consigned to the market agency for sale on a commission 
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basis by Floyd Fulkerson, reconsigned said 316 head of livestock 
to the said market agency for sale on a commission basis, and, on 
January 15, 1958, “purchased” 27 of said 316 head of livestock 
to fill a purchase order on a fee or commission basis for C. 
Finkbeiner, Inc. The remainder of said 316 head of livestock, 
289 head, were sold to various purchasers on and off the market. 
Respondent realized a profit of $2,499.72 as a result of these 
transactions and gratuitously paid $1,249.86 of such profit to 
Joe Rodman, an employee of the Arkansas Livestock Commis- 
sion Company. 

11. Respondent, at the stockyard, on or about April 5, 1958, 
purchased 438 head of livestock consigned to the Arkansas Live- 
stock Commission Company, a registered market agency subject 
to the provisions of the Act, for sale on a commission basis by 
N. H. Bitely, used said 438 head of livestock to fill a purchase 
order on a fee basis for Joe Brazell, and gratuitously paid Hoyt 
Rodman, part owner of the Arkansas Livestock Commission 
Company, $219.00 for “handling” the transaction. 

12. Respondent, in connection with the transactions set forth 
in Findings of Fact 3, 4, 5, 6, 7, and 8, willfully caused the 
Arkansas Livestock Commission Company, a registered market 
agency subject to the provisions of the act, to issue accounts of 
sale and scale tickets, copies of which became a part of the market 
agency’s accounts, records, and memoranda, showing the con- 
signor and owner of the involved livestock as “Black’’, “Green”, 
“Hogan”, “Hill”, or “Glover”, when in fact, respondent was the 
consignor and owner of said livestock. 

13. Respondent failed to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business, in that: 

(a) Respondent, in connection with his personal trading ac- 
count, failed to show the weight of livestock purchased and sold 
and the current inventory of livestock on hand. 

(b) Respondent, in connection with many of his buying trans- 
actions to fill purchase orders, failed to keep as a part of his 
records buyer’s bills issued to respondent by various market 
agencies. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
13, respondent has violated sections 312(a) and 401 of the act 
(7 U.S.C. 213(a), 221), section 402 of the act (7 U.S.C. 22), 
which section makes applicable to the jurisdiction, powers, and 
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duties of the Secretary in enforcing the provisions of the act, 
and to any person subject to the provisions of the act, the provi- 
sions of section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), and section 201.54(c) of the regulations (9 CFR 
201.54 (c)). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5966) 


In re R. C. WILLIAMS AND LEON C. MONTGOMERY (formerly d/b/a 
FARMERS LIVESTOCK COMMISSON COMPANY). P&S Docket No. 
2428. Decided June 22, 1959. 


Improper Acts—Accounts and Records— 
Cease and Desist—Consent Order 


Respondents admitted the violations charged in the complaint and consented 
to an order requiring them to cease and desist from engaging in such 
violations. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural. Marketing 
Service. Respondents pro se. : 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by a complaint filed on May 26, 
1959, by the Director of the Livestock Division, Agricultural 
Marketing Service. Respondents are charged with violating sec- 
tions 307, 312(a) and 401 of the act (7 U.S.C. 208, 213(a), 
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221) and sections 201.43 and 201.60(a) of the regulations issued 
thereunder (9 CFR 201.43, 201.60(a)). On June 1, 1959, re- 
spondents filed an answer in which they admitted the allegations 
set forth in the complaint and consented to the issuance, without 
oral hearing, of an order requiring them to cease and desist 
from engaging in the practices complained of and to keep such 
accounts, records and memoranda as will fully and correctly 
disclose all transactions involved in their business. Complainant 
has recommended that the order consented to by respondents 
be entered. 


FINDINGS OF FACT 


1. The Greater Little Rock Stock Yards, North Little Rock, 
Arkansas, hereinafter referred to as the stockyard, and the 
Malvern Commission Company stockyard, Malvern, Arkansas, 
are now and at all times mentioned herein were posted stockyards 
subject to the provisions of the act. 


2. Respondent R. C. Williams, an individual d/b/a Farmers 
Livestock Commission Company, is registered with the Sectretary 
of Agriculture as a market agency to buy and sell cattle, sheep, 
goats and swine on a commission basis and as a dealer to buy 
and sell cattle, sheep, goats and swine for his own account, at 
the stockyard, and since September 4, 1958, respondent R. C. 
Williams has been so registered. Respondent Leon C. Montgomery 
and J. B. Lowery, partners, d/b/a Malvern Commission Company, 
are registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for their own account, at the 
Malvern Commission Company stockyard, and since December 
26, 1957, respondent Leon C. Montgomery and J. B. Lowery have 
been so registered. At all times mentioned herein prior to 
September 2, 1958, respondents R. C. Williams and Leon C. 
Montgomery, partners, d/b/a Farmers Livestock Commission 
Company, were registered with the Secretary of Agriculture as 
e market agency to buy and sell cattle, sheep, goats and swine 
on a commission basis and as a dealer to buy and sell cattle, sheep, 
goats and swine for their own account at the stockyard. 


38. Respondents, at the stockyard, during the months of Feb- 
ruary, March and April, 1958, sold cattle consigned to them for 
sale on a commission basis to respondent Leon C. Montgomery, 
who purchased such cattle for his own account. Respondents, 
in accounting to their consignors for the sale of such cattle, issued 
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accounts of sale showing false or incorrect names, such as “Mc- 
Cord”, “Kitchen”, “Thomas”, and “Lowery”, as the names of 
the purchasers of such cattle, instead of the name of Leon C. 
Montgomery. 

4. Respondents, at the stockyard, during the months of Feb- 
ruary, March and April, 1958, sold livestock consigned to them 
for sale on a commission basis to respondent R. C. Williams, who 
purchased such livestock for his own account. Respondents, in 
accounting to their consignors for the sale of such livestock, is- 
sued accounts of sale showing false or incorrect names or initial 
designations, such as “Dortsch’’, and “D & W”, as the names of 
the purchasers of such livestock, instead of the name of R. C. 
Williams. 

5. Respondent R. C. Williams, at the stockyard, during the 
months of February, March and April, 1958, operated as a dealer 
in partnership with James M. Dortsch, notwithstanding that 
respondent R. C. Williams and James M. Dortsch were not regis- 
tered with the Secretary of Agriculture to so operate and had not 
furnished a bond to cover such dealer operations. 

6. (a) Respondents, at the stockyard during the months of 
February, March and April, 1958, aided Leniel Williams, an em- 
ployee of respondents, in operating at the stockyard as a dealer 
without being registered with the Secretary of Agriculture and 
without furnishing a bond as required by the act and regulations, 
in that respondents sold livestock for said employee and performed 
certain bookkeeping and clerical services for said employee in 
connection with his dealer operations at the stockyard. 

(b) Respondents, at the stockyard, during the months of Feb- 
ruary, March and April, 1958, aided Rober Fudge, an employee 
of respondents, in operating at the stockyard as a dealer without 
being registered with the Secretary of Agriculture and without 
furnishing a bond as required by the act and regulations, in 
that respondents sold livestock for said employee and performed 
certain bookkeeping and clerical services for said’ employee in 
connection with his dealer operations at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3, 4, 5 and 
6, it is concluded that respondents have violated sections 307, 
312(a) and 401 of the act (7 U.S.C. 208, 218(a), 221) and sec- 
tions 201.48 and 201.60(a) of the regulations issued thereunder 
(9 CFR 201.48, 201.60(a)). 

Inasmuch as respondents have agreed to the settlement of this 
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case upon a consent order basis and complainant has recommended 
that the order consented to by respondents be issued, the order 
will be entered. 


ORDER 


Respondents, as partners with each other or other persons, as 
individuals or otherwise, shall cease and desist from engaging in 
the unfair, unjustly discriminatory and deceptive practices des- 
cribed in the findings of fact. 

Respondents, as partners with each other or other persons, as 
individuals or otherwise, shall keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in their business. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties. 


(No. 5967) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided June 24, 1959. 


Petition for Reconsideration—Dismissal 


Respondent’s petition to reconsider the order of April 22, 1959, denying 
respondent’s application for interim relief is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION TO RECONSIDER 


Respondent filed a petition May 6, 1959, for reconsideration 
of the ruling of the Judicial Officer entered April 22, 1959, which 
(1) denied respondent’s application for interim relief in the way 
of higher rates forthwith to cover respondent’s increase in labor 
costs and (2) provided -for consolidation of respondent’s latest 
petition for modification (in connection with which the applica- 
tion for interim relief was filed) with a previous one upon which 
hearing sessions have been held and which is currently before a 
hearing examiner. 

The petition to reconsider recites numerous errors in failing 
to grant the relief requested. But we find nothing in the petition 
that persuades us to change the ruling. Accordingly the petition 
to reconsider is denied and dismissed. 
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(No. 5968) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 25, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including June 30, 1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 17, 1958 (17 
A.D. 538), continuing in effect to and including June 30, 1959, 
the current schedule of rates and charges, which was authorized 
by an order issued on June 18, 1952 (11 A.D. 525). 

By a petition filed on June 15, 1959, the respondents requested 
that the current schedule of rates and charges be extended through 
June 30, 1960. 

Prior to the issuance of the order of June 18, 1952, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services not 
heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. - 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed, the petition is granted and 
the respondents are authorized to continue assessing the current 
schedule of rates and charges during the life of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on July 1, 1959. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
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than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 

This order shall become effective on July 1, 1959, and remain 
in effect to and including June 30, 1960, unless modified or ex- 
tended by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 5969) 


In re WADE K. HOLMAN, d/b/a ROSE CITY LIVESTOCK AUCTION. 
P&S Docket No. 2350. Decided June 26, 1959. 


Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Upon motion by complainant and as recommended by the hear- 
ing examiner the complaint herein is dismissed because respondent 
is no longer operating a stockyard or acting as a market agency. 


(No. 5970) 


In re T. S. REYNOLDS AND MRS. MARY REYNOLDS, partners, d/b/a 
TYLER LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2357. Decided June 26, 1959. 


Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Upon motion by complainant to the effect that the factual al- 
legations of the complaint are incorrect and as recommended by 
the hearing examiner, the complaint herein is dismissed. 
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(No. 5971) 


In re W. VY. ROBERTSON AND W. R. NOWLIN, partners, d/b/a 
HENDERSON COUNTY LIVESTOCK AUCTION. P&S Docket No. 
2324. Decided June 26, 1959. 


Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Upon motion by complainant and as recommended by the hear- 
ing examiner the complaint herein is dismissed because respond- 
ents are no longer operating a stockyard or acting as a market 
agency. 


(No. 5972) 


In re MARKET AGENCIES AT ForRT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided June 30, 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their schedule of rates and charges 
and to assess such rates and charges up to and including May 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on May 26, 1959, con- 
tinuing in effect to and including July 6, 1959, an order issued on 
May 24, 1957 (16 A.D. 411), authorizing the respondents to 
assess the current rates and charges. 

On April 29, 1959, a petition was filed on behalf of the re- 
spondents requesting authority to modify the current temporary 
schedule of rates and charges in certain respects and to continue 
assessing such schedule, as so modified, to and including May 31, 
1961. Notice of the petition and its contents was published in 
the Federal Register on May 19, 1959 (24 F.R. 4039), and, 
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although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer on June 26, 1959, recommending that 
the petition be granted. 

Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on April 29, 1959, and to assess 
such current schedule, as so modified, during the life of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including May 31, 1961, 
unless modified or extended by further order before the latter 


date. 
Copies hereof shall be served upon the parties. 


(No. 5973) 


MIRAMAR FRUIT COMPANY v. FLORIDA TROPICAL FRUIT GROWERS 
Ass’N, INC. PACA Docket No. 7587. Decided June 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 7, 1958. The formal com- 
plaint was filed on March 9, 1959. Complainant seeks an award 
of reparation in the amount of $1,882.10, which is alleged to be 
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the unpaid balance of the purchase price of 1,016 crates of Cuban 
avocados sold by complainant to respondent on or about July 16, 
1958. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 20, 1959. On the same date 
a copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Abe Rothenberg, doing busi- 
ness as Miramar Fruit Company, whose address is Post Office 
Box 924, Riviera Beach, Florida. 

2. Respondent, Florida Tropical Fruit Growers Ass’n, Inc., 
is a corporation whose address is Post Office Box 528, Goulds, 
Florida. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On July 5, 1958, in the course of foreign commerce, com- 
plainant sold to respondent 1,016 crates of avocados at $6.50 per 
crate or for a total of $6,604 f.0.b. West Palm Beach, Florida. 

4. On or about July 5, 1958, complainant delivered to re- 
spondent Cuban avocados meeting the specifications of the con- 
tract. Respondent accepted the shipment of avocados. 

5. On or about July 16, 1958 by agreement of the parties the 
purchase price was adjusted to $4,595.95. . Of this amount re- 
spondent has paid $2,713.85 on account, leaving a balance due 
complainant of $1,882.10. 

6. The informal complaint was filed on August 7, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total adjusted 
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purchase price of the shipment of avocados is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,882.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,882.10, with interest there- 
on at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5974) 


KNAPP-SHERRIFF-KOELLE v. MENDELSON-ZELLER Co. PACA Docket 
No. 7277. Decided June 2, 1959. 


Petition for Reconsideration—Dismissal 


The order of May 18, 1959, is supported by the law applicable thereto, and 
respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued May 18, 1959, dismissing numerous motions 
filed by respondent including a motion for a subpoena and a 
subpoena duces tecum in connection with a proposed deposition 
to be taken on oral interrogatories prior to the oral hearing herein. 
On May 27, 1959, respondent filed a petition to reconsider a por- 
tion of the order of May 18, 1959, with respect, primarily, to its 
request for a subpoena duces tecum. 


Upon reconsideration of the order of May 18, 1959, we find 
that the matters set forth in respondent’s petition were con- 
sidered at the time of the issuance of such order. It is our 
opinion that this order is supported by the law applicable thereto. 
It should be stated at this point, however, that respondent may 
request the presiding officer to issue a subpoena duces tecum for 
the production of documentary evidence at the oral hearing to 
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be held herein. Respondent’s petition is hereby dismissed with- 
out prior service upon complainant. 
Copies hereof shall be served upon the parties. 


(No. 5975) 


Wm. TURINO Co., INC. v. SANSONE FRUIT COMPANY. PACA 
Docket No. 7583. Decided June 2, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 16, 1959. Complainant 
seeks an award of reparation in the amount of $293.54, which is 
alleged to be the total purchase price of two lots of garlic and 
cipolino sold by complainant to respondent during August and 
September 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 19, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 20, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant Wm. Turino Co., Inc., is a corporation whose 
address is 130 Park Place, New York, New York. 
2. Respondent is an individual, Monica Sansone, doing busi- 
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ness as Sansone Fruit Company, whose address is 142 Niagara 
Frontier Food Terminal, Buffalo, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. During August and September 1958, in the course of foreign 
commerce, complainant sold to respondent 45 crates of garlic 
for $273.80 and 2 baskets of cipolino for $19.74, or for a total 
purchase price of $293.54, f.o.b. New York, New oYrk. 

4. On or about the dates of sale, complainant shipped garlic 
and cipolino meeting the specifications of the contracts by truck 
from New York, New York, to respondent at Buffalo, New York. 
These commodities had been previously received by complainant 
from points outside the United States. Respondent accepted 
the commodities. 

5. The total purchase price of the garlic and cipolino is $293.54. 
No part of this amount has been paid by respondent to complainant. 

6. The formal complaint was filed on February 16, 1959, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the garlic and cipolino is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $293.54, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $293.54, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstance shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5976) 


VALLEY PACKERS, INC. v. ATLANTIC PRESERVING COMPANY, INC. 
PACA Docket No. 7231. Decided June 2, 1959. 
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Contract Cancelled—Dismissal 


It is concluded from the evidence that the contract called for partial deliveries 
and payment for berries as withdrawn and that respondent was justified 
in cancelling the contract when deliveries were not made according to 
the contract. The complaint is dismissed. 

Metzger, Blair & Gardner, of Tacoma, Washington, for complainant. Messrs. 
Ellis Arnall and Fred Gober, of Atlanta, Georgia, for respondent. Mr. 
Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 21, 1957, and a 
formal complaint was filed on January 27, 1958. Complainant 
seeks to recover, as reparation, $840 which is alleged to represent 
damages sustained by it as a result of the unlawful refusal by 
respondent to accept 1,000 28-pound tins of frozen blackberries 
sold to respondent in September 1957. 

A copy of the Department’s report of investigation was served 
upon attorneys for complainant on February 17, 1958. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent 
filed an answer on March 5, 1958, denying any and all liability 
to complainant, for the reason that complainant breached the 
contract. Respondent requested an oral hearing. 

A hearing was held in Atlanta, Georgia, on September 30, 1958. 
Complainant did not appear nor was it represented by counsel. 
Respondent was represented by counsel and two witnesses tes- 
tified for respondent. Respondent submitted proposed findings 
of fact, conclusions, and order, and filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valley Packers, Inc., is a corporation whose 
address is 201 West Main, Puyallup, Washington. 

2. Respondent, Atlantic Preserving Company, Inc., is a cor- 
poration whose address is 929 Lee Street, S. W., Atlanta, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On or about September 24, 1957, in the course of interstate 
commerce and by oral contract, respondent purchased from com- 
plainant, through negotiations by two brokerage firms, 1,000 
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28-pound tins of Frozen Cultivated Evergreen Blackberries, at 
12 cents per pound, f.o.b. State of Washington shipping point. 
The contract provided for shipment in 500-tin lots, as needed 
and ordered by the respondent, payment to be made for each 
lot as shipped. 

4. On or about October 10, 1957, respondent ordered, through 
the brokers, shipment of 500 tins of blackberries covered by the 
contract. The blackberries were not shipped when ordered, 
and were never shipped, although repeated requests for shipment 
were made. Respondent cancelled the contract on or about 
November 4, 1957. 

5. The formal complaint was filed on January 27, 1958, which 
was within 9 months after accrual of the alleged cause of action 


herein. 


CONCLUSIONS 


Complainant alleges a sale to respondent of 1,000 28-pound tins 
of frozen blackberries for a total invoice price of $3,360, presum- 
ably to be paid in a lump sum, since complainant alleges it 
tendered to respondent at the Fulton National Bank, Atlanta, 
Georgia, a draft, the invoice, and the warehouse receipt. Ac- 
cording to complainant, respondent failed and refused “to accept 
said transaction.” Respondent alleges that the contract provided 
for withdrawal of the blackberries in 500-tin lots, and for payment 
as they were withdrawn. Respondent’s Isidore Alterman testified 
at the hearing that the 12 cents per pound price included a 
14 cent per pound premium for the privilege of withdrawing 
them as needed and making payment as the blackberries were 
withdrawn from storage. 

Complainant submitted no evidence to substantiate its position 
and the only evidence in the file upon which complainant may 
rely is certain exhibits attached to the report of investigation, 
consisting of two unverified letters sent by complainant to the 
Department during the informal stages of this proceeding, and a 
similar letter sent to the. Department by Pacific National Foods, 
Inc. This evidence is not sufficient to establish the allegations 
of the complaint as to the terms of the contract, particularly in 
view of the testimony at the hearing of Sonny Greenberg, of the 
brokerage firm which negotiated the contract. Greenberg’s testi- 
mony was a complete substantiation of respondent’s version of 
the transaction. He also testified, as did Isidore Alterman, that, 
although repeated requests were made for shipment in 500-tin 
lots, no blackberries were ever shipped under the contract. From 
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the evidence before us, we conclude that the contract called for 
partial deliveries and payment for berries as withdrawn, and 
that respondent was justified in cancelling the contract when 
deliveries were not made according to the contract. It follows 
that respondent’s refusal to accept delivery on the basis tendered 
was not in violation of section 2 of the act, and that respondent 
is not liable to complainant in any amount. The complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5977) 


FRIESEN BROTHERS TRANSPORTATION v. E. M. YOUNG Co. PACA 
Docket No. 7608. Decided June 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 6, 1959. The formal 
complaint was filed on March 26, 1959. Complainant seeks an 
award of reparation in the amount of $336.39, which is alleged 
to be the purchase price of a carload of watermelons sold by 
complainant to respondent on or about August 15, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 10, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 15, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
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47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 

Notwithstanding such notice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Dan E. Friesen, doing busi- 
ness as Friesen Brothers Transportation, whose address is Route 
#3, Box 286, Visalia, California. 

2. Respondent is a partnership composed of Prescott W. Moore 
and Edward M. Young, doing business as E. M. Young Co., whose 
address is Post Office Box 145, Earlimart, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

38. On or about August 15, 1958, contemplating shipment in 
foreign commerce, complainant sold to respondent one lot of 
watermelons for a purchase price of $336.39, f.o.b. Lamont, 
California. 

4. On or about August 15, 1958, complainant delivered water- 
melons meeting the specifications of the contract to respondent at 
Lamont, California. The watermelons were loaded into car PFE 
96595 and were shipped by respondent to Alberta, Canada. Re- 
spondent accepted the watermelons. 

5. The purchase price of the carload of watermelons is $336.39. 
No part of this amount has been paid by respondent to complain- 
ant. 

6. The formal complaint was filed on March 26, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the carload of watermelons is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $336.39, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $336.39, with interest thereon 
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at the rate of 5 percent per annum from September 1, 1958, 
until paid. a | 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5978) 


In re IRA VERGIL GROVE. PACA Docket No. 7529. Decided June 
9, 1959. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to pay the agreed contract price for numerous ship- 


ments of potatoes constitute wilful, repeated and flagrant violations of 
the act. His license is revoked. 


Mr. John C. Chernauskas, for complainant. Mr. G. Osmond Hyde, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed March 11, 1959, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent wilfully, repeatedly and flagrantly 
violated section 2 of the act (7 U.S.C. 499b) by failing or refusing 
to make full payment promptly for numerous shipments of pota- 
toes purchased and accepted by respondent in interstate com- 
merce. A copy of the complaint and a copy of the rules of practice 
were served upon respondent April 6, 1959. : 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
G. Osmond Hyde, Chief Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 


Aw 
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pursuant to section 47.30(c) of the rules of practice. On May 4, 
1959, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions to the hearing examiner’s 


report were filed. 


FINDINGS OF FACT 


1. Respondent is an individual, Ira Vergil Grove, whose ad- 
dress is 6700 Amigo Avenue, Reseda, California. 


2. Pursuant to the licensing provisions of the act, license No. 
175857 was issued to respondent May 12, 1958, and such license 
was in effect at the time of the filing of the complaint. 


3. During the approximate period April 28 through May 7, 
1958, respondent purchased and accepted without complaint nine 
lots of potatoes in interstate commerce from C. G. Gross, Malin, 
Oregon, for the total agreed purchase price of $32,874. Respond- 
ent paid Gross $11,537 but has failed and refused to pay the 
balance of the purchase price in the amount of $21,337. An 
award of reparation for this amount was issued December 31, 
1958, against respondent in favor of the seller and remains un- 
paid. 

4. During the approximate period April 23 through May 21, 
1958, respondent purchased and accepted without complaint 22 
lots of potatoes in interstate commerce from seven shippers and 
failed to pay promptly and in full the agreed purchase prices 
therefor to the shippers in the total amount of $57,094.15. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for potatoes 
purchased and accepted in interstate commerce during a one- 
month period, as set forth in the Findings of Fact, constitute 
wilful, repeated and flagrant violations of section 2 of the act. 
Respondent’s license should be revoked pursuant to the provisions 
of section 8 of the act (7 U.S.C. 499h). See e.g., In re Vincent 
J. Squillante, Inc., 18 A.D. 304 (1954); In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; In re Robert M. Keefe, 
T/A B-K Produce Company, 16 A.D. 1263 (1957). 


ORDER 


Effective on the fifteenth day after service hereof upon re- 
spondent, any license held by him under the act is revoked. 











688 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 688 


The facts as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5979) 


OUTDOOR MARKET, INC. v. LUBET PRODUCE COMPANY. PACA 
Docket No. 7613. Decided June 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 18, 1959. Complainant 
seeks an award of reparation in the amount of $1,000, which is 
alleged to be the unpaid balance of the purchase price of a truck- 
load of onions which were sold by complainant to respondent on 
or about January 12, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 16, 1959. On the 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Outdoor Market, Inc., is a corporation whose 
address is 1635 Cassopolis Street, Elkhart, Indiana. 

2. Respondent is a partnership composed of Hyman Lubet and 
Paul Lubet, doing business as Lubet Produce Company, whose 
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address is 1908-10 Smallman Street, Pittsburgh 22, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about January 12, 1959, in the course of interstate 
commerce, complainant sold to respondent 660 50-pound bags of 
onions at $2.95 per bag, or for a total purchase price of $1,947, 
delivered Pittsburgh, Pennsylvania. 

4. On or about January 12, 1959, complainant shipped onions 
meeting the specifications of the contract from Elkhart, Indiana, 
to respondent at Pittsburgh, Pennsylvania. Respondent accepted 
the shipment of onions. 

5. The total purchase price of the truckload of onions is 
$1,947. Respondent has paid $947 on account, thereby leaving a 
balance due of $1,000. 

6. The formal complaint was filed on March 18, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price for the truckload of onions is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,000, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 5 percent per annum from February 1, 1959. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 





(No. 5980) 


DE BRUYN PRODUCE Co. v. PAUL E. Mary. PACA Docket No. 
7611. Decided June 10, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 24, 1959. The formal 
complaint was filed March 25, 1959. Complainant seeks an 
award of reparation in the amount of $796.26, which is alleged 
to be the unpaid balance of the purchase price of a truckload of 
onions sold by complainant to respondent on or about December 
13, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 4, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 6, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose 
address is Post Office Box 76, Zeeland, Michigan. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. - 

3. On or about December 13, 1958, in the course of interstate 
commerce, complainant sold to respondent one truckload of onions 
for a purchase price of $1,592.50, delivered New Orleans, Louis- 
jana. 

4. Onor about December 16, 1958, complainant shipped onions 
meeting the specifications of the contract by truck from loading 
point in the State of Wisconsin to respondent at New Orleans, 
Louisiana. Upon arrival of the onions at New Orleans respond- 
ent accepted the onions. 

5. The purchase price of the truckload of onions is $1,592.50. 
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Respondent has paid $796.24 on account, leaving a balance of 
$796.26 due and owing by respondent to complainant. 

6. The formal complaint was filed March 25, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
vractice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of onions is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $796.26, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $796.26, with interest thereon 
at the rate of 5 percent per annum from January 1, 1959, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5981) 


In re LEWIS D. GOLDSTEIN. PACA Docket No. 7588. Decided 
June 10, 1959. 


Application for License Denied 
The parties agreed and stipulated that an order be issued in this proceeding 
denying respondent’s application for a license. 


Mr. John C. Chernauskas, ‘for complainant. Mr. Leonard Ettinger, of 
Philadelphia, Pennsylvania, for respondent. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
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March 24, 1959, Lewis D. Goldstein applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act to engage in the business of handling fresh and 
frozen fruit and vegetables as a commission merchant, dealer or 
broker in interstate and foreign commerce. On April 21, 1959, 
the Deputy Director, Fruit and Vegetable Division, filed a notice 
to show cause why a license should not be denied to respondent 
because of past actions of the character prohibited by the act. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent April 22, 1959. On May 8, 1959, respond- 
ent filed an answer to the complaint in which he generally denied 
the allegations of the complaint. 


An oral hearing was held in Philadelphia, Pennsylvania, on May 
21, 1959, before John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. Com- 
plainant was represented by John C. Chernauskas, Office of the 
General Counsel, United States Department of Agriculture. Re- 
spondent was represented by Melvin Rubin, Attorney at Law, 
Philadelphia, Pennsylvania. 

Prior to the oral hearing the parties agreed and stipulated, 
among other things, that an order be issued in this proceeding 
denying respondent’s application for a license. The hearing 
was thereupon opened for the purpose of making this stipulation 
a matter of record. 


FINDINGS OF FACT 


1. Respondent, Lewis D. Goldstein, is an individual whose 
business address is Produce Building, 2nd and Dock Streets, 
Philadelphia, Pennsylvania. 


2. On March 24, 1959, respondent filed with the Department 
an application for a license to do business as an individual pur- 
suant to the provisions of the act. 


CONCLUSIONS 


Pursuant to section 47.26(b) of the rules of practice and the 
stipulation agreed to by the parties, an order should be issued 
denying respondent’s application for a license. 


ORDER 


Respondent’s application for a license is denied. 
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The facts and circumstances shall be published. Copies hereof 
shall be served upon the parties. 


(No. 5982) 


KNAPP-SHERRIFF-KOELLE v. R & M PRODUCE, INC. PACA Docket 
No. 7614. Decided June 10, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr, Allyn Zollicoffer, of Donna, Texas, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 23, 1959. The formal 
complaint was filed on March 20, 1959. Complainant seeks an 
award of reparation in the amount of $986.25, which is alleged 
to be due in connection with the sale by complainant to respond- 
ent of a truckload of citrus fruits on or about April 25, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 27, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of F. E. Knapp, 
J. A. Knapp, F. G. Knapp, G. P. Knapp, F. M. Knapp, G. A. 
Sherriff, and E. A. Koelle, doing business as Knapp-Sherriff- 
Koelle, whose address is Post Office Box 488, Donna, Texas. 











694 PERISHABLE AGRI, COMMODITIES ACT, 1930 


Cite as 18 A.D. 694 
















2. Respondent, R & M Produce, Inc., is a corporation whose 
address is Post Office Box 307, Cortez, Colorado. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about April 25, 1958, in the course of interstate com- 
merce, complainant sold to respondent a truckload of citrus 
fruits for a purchase price in the amount of $836.25, f.o.b. Donna, 
Texas. 


4. On or about April 25, 1958, complainant delivered citrus 
fruits meeting the specifications of the contract to respondent at 
Donna, Texas. Respondent transported the citrus fruits by 
truck to Cortez, Colorado. Respondent accepted the citrus fruits. 


5. The purchase price of the citrus fruits plus $150 advanced 
by complainant to respondent’s truck driver totals $986.25. No 
part of this amount has been paid by respondent to complainant. 


6. An informal complaint was filed on January 23, 1959, 
which was within 9 months after the cause of action accrued. 



















CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the amount due in 
connection with the truckload of citrus fruits is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $986.25, with interest. 










ORDER 






Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $986.25, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 









(No. 5983) 






CELLO VEGETABLE & PRODUCE Co. v. JOHN H. GRANT COMPANY. 
PACA Docket No. 7081. Decided June 11, 1959. 
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Contract—Meaning of Term—Dismissal— 
Counterclaim—Freight Charges 


As the parties did not have the same understanding of the term “long, hard 
and straight,” there was never a meeting of the minds and no contract 
came into being. The complaint is dismissed. Complainant is ordered 
to reimburse respondent for freight charges paid in connection with 
the shipment. 


Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Wyndham 
K. White, of El Paso, Texas, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 25, 1957, followed 
by a formal complaint filed on June 14, 1957. It is alleged that 
on or about December 8, 1956, complainant sold to respondent 
770 cartons of green chili peppers and 52 lugs of yellow chili 
peppers; that the chili peppers were shipped to respondent at 
El] Paso, Texas where they were received and accepted by re- 
spondent; but that thereafter the chili peppers were returned to 
complainant at Phoenix, Arizona, without the authority or con- 
sent of complainant by reason of which the complainant sustained 
a loss of $3,403.55. 

A copy of the Department’s report of investigation was served 
upon complainant on July 2, 1957. On June 28, 1957, a copy of 
the Department’s report of investigation, together with a copy 
of the complaint, was served upon respondent. 

Respondent filed an answer to the formal complaint on July 
15, 1957, in which the material allegations of the complaint are 
denied. As affirmative defenses respondent alleges that he was 
acting only as a broker in the transaction and did not buy the 
chili from complainant, but merely agreed to sell it for complain- 
ant; that the chili was’found on arrival not to be of the quality 
and types represented and there was no market for it at El Paso, 
Texas; and that the peppers were returned to complainant at 
Phoenix inasmuch as they could not be sold at El Paso for enough 
to even pay the freight charges. The answer contained a counter- 
claim for $283.64, which respondent alleges he paid for unloading 
and reloading the chili and for transportation. 

An oral hearing was held at E] Paso, Texas, on June 12, 1958. 
Both complainant and respondent were represented at the hearing 
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by counsel. Complainant offered two depositions and thirteen 
exhibits in evidence but presented no witnesses. Seven witnesses 
appeared on behalf of the respondent and two exhibits were of- 
fered in evidence. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Cello Vegetable & Produce Co., is a corporation 
whose address is 1316 North 19th Avenue, Phoenix, Arizona. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, John H. Grant, doing business 
as the John H. Grant Company, whose address is Post Office Box 
28, El Paso, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On the morning of Saturday, December 8, 1956, H. S. 
Durniat, complainant’s sales manager, called respondent on the 
telephone and told John H. Grant that he (Durniat) had between 
two and three hundred cartons of green chili peppers and in- 
quired if Grant was interested. Grant told Durniat that he was 
interested if the peppers were “long, hard and straight”. Durniat 
quoted a price of $4.25 per carton delivered El Paso, Texas. 


4. At the time of the telephone conversation between Durniat 
and Grant, complainant did not own any peppers but was negotiat- 
ing a purchase from Ben Silva, a produce dealer at Phoenix, 
Arizona, who had a load of green and yellow chili peppers. Silva 
at this time had been engaged in the produce business for a period 
of 30 years and was familiar with the type, size and quality of 
green chili peppers which could be sold in the El Paso market. 


5. On Saturday evening, December 8, 1956, Durniat called 
Grant at his home and told him that there were 770 cartons of 
green chili peppers available rather than the two or three hundred 
cartons discussed earlier in the day, and 52 lugs of-yellow hot 
chili peppers. The green chili peppers were quoted to Grant 
at $4.25 per carton and the yellow chili peppers at $2.75 per carton, 
delivered El Paso, Texas. Durniat advised Grant that Ben Silva 
was sitting right next to him and that they had a ruler and were 
measuring the green chili peppers and that they were 5 to 6 inches 
long, mostly 514, and 1 to 144 inches in diameter, mostly 114. 
Grant replied that the green chili peppers must be long, hard and 
straight and of good quality, that the quantity did not make any 
difference. Grant ordered the peppers shipped to Attel Banana 
Company, El Paso, Texas. 
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6. The 770 cartons of green chili peppers and the 52 lugs of 
yellow chili peppers were shipped by truck from Phoenix on 
Saturday evening, December 8, 1956, and arrived at El Paso about 
noon on Sunday, December 9, 1956, where they were unloaded 
at the Attel Banana Company and placed in storage. The peppers 
were examined by Grant after being unloaded on Sunday, Decem- 
ber 9, 1956. 

7. On the evening of December 8, 1956, complainant sent re- 
spondent the following telegram: 

“Out Phoenix 8th 6 P.M. Durrett Truck 770 ctns. green 
chili 4.25 52 lugs yellow chili 2.75 delivered. Pay trucker 
125.00 on delivery and deduct same from our invoice 
thanks John.” 
This telegram was received by respondent on Sunday, December 9, 
1956. 

8. On the morning of Monday, December 10, 1956, respondent 
received an invoice from complainant showing the sale of 770 
cartons of green peppers at $4.25 per carton, or $3,272.50, and 
52 lugs of yellow peppers at $2.75 per carton, less freight and 
advances or a total of $3,290.50. Upon receiving this invoice, 
respondent called Durniat at Phoenix and told him that the in- 
voice was not in accordance with their agreement and that he 
had not purchased the peppers, but was merely selling them for 
complainant’s account. Respondent also advised Durniat that the 
green peppers were not long, hard and straight and he had been 
unable to sell any of them. 

9. On Sunday, December 9 and on Monday, December 10, 1956 
respondent showed the peppers to eight or ten produce dealers 
in El Paso, all of whom refused to purchase. On December 8 
and for approximately a week thereafter, there was a shortage 
of green chili peppers in the E] Paso market and there was a 
strong demand for green chili peppers of the type and quality 
used in El] Paso during this period. 

10. On Monday afternoon, December 10, respondent again 
called Durniat and informed him that there was no market at 
all for the peppers. He also told Durniat that he was returning 
the peppers to complainant in Phoenix. Durniat protested such 
return. 

11. The 52 lugs of yellow chili peppers had practically no 
market value when they arrived in El] Paso because of decay and 
because they were turning brown. 

12. On Wednesday, December 12, 1956 the peppers shipped 
to respondent by complainant were loaded on a truck and sent 
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back to complainant in Phoenix, Arizona. During the period from 
December 9 to December 12, these peppers were kept in refrig- 
erated storage by respondent. Respondent paid the carrier $125 
for the transportation between Phoenix and E] Paso, and $25 in 
connection with the return trip, and incurred charges of $133.64 
for labor in unloading, reloading, and for storage at El Paso. 

13. The United States Department of Agriculture issued 
inspection certificate No. E 64118, covering a lot inspection of 
“Chili Anaheim Peppers” at Phoenix, Arizona on December 14, 
1956. The certificate showed that applicant’s count was 770 
cartons and that “Applicant states above lot transferred from 
Semi-trailer, license 903059 Calif. to Semi-trailer, license T-8928 
N. Mex.” The inspection was made at a filling station on Henshaw 
and 14th Street. The inspection was restricted to size and con- 
dition and showed the peppers to be “Generally 5 to 7 inches in 
length and 34, to 114 inches in diameter, Peppers generally mature, 
green and firm. No Decay.” 

14. On December 15, 1956, after the return of the chili to 
Phoenix, Arizona, 15 cartons of the green chili, weighing 270 
pounds, and 10 lugs of the yellow chili weighing 210 pounds, 
were sold to Bill Edwards, Phoenix, Arizona, for shipment to 
Salt Lake City, Utah, at a price of 18 cents per pound for the 
green chili and 15 cents per pound for the yellow chili, or a total 
of $80.10. Subsequently, a reduction of $21.00 was made on 
this charge. 

15. The balance of the chili involved in this transaction was 
sent to Los Angeles for sale and on December 16, 1956, the 
Western Farms Produce Co. of Los Angeles, California, sold 
sold 687 cartons of the green chili for $283.80 and 42 lugs of the 
yellow chili for $2.75. Sixty-eight cartons of the green chili were 
dumped. The total amount received from-the sale of this chili 
was $293.35 and the expenses, including commission, freight un- 
loading, labor and storage, were $221.50. The total. remittance 


to complainant was $71.85. 
16. No part of the invoice price was paid by respondent to 


complainant. 
17. The informal complaint was filed on February 25, 1957, 


which was within 9 months after the accrual of the alleged cause 
of action. 
CONCLUSIONS 


The principal issue in this proceeding is whether a valid con- 
tract was entered into for the sale of the peppers by complainant 
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to respondent. It is our conclusion that the transaction was in- 
tended by the parties to be a sale, and not a consignment as con- 
tended by respondent. That this was complainant’s intention 
is clearly shown by the evidence. The telegram which was sent 
by complainant when the merchandise was shipped quoted specific 
prices and otherwise treated the transaction as a sale. This 
was followed the next morning with an invoice showing that 
the merchandise was sold to respondent at stated prices. 

Respondent denied that he had the intention of purchasing this 
chili and insisted at the hearing that he was merely handling it 
for complainant’s account. He stated, however, that the question 
of his accepting the merchandise as a consignment was not dis- 
cussed. He was asked, “Did you tell him at the time that if you 
took the chili you would take it only on the basis of a consignment 
and try to sell it for his account?” His answer was, “No Sir, 
I did not tell him that. I just thought that that was the deal all 
the way through, that was the understanding until I got the 
invoice Monday morning.” Respondent also admitted that no 
commission was to be charged complainant and that his profit 
was to be all that he could get for the chili above the price of 
$4.25 for the green chili and $2.75 for the yellow chili. Respond- 
ent further testified that complainant “never did call me back 
offering me any kind of reduction on the chili from the original 
talking point on it, from the original price that they wanted, they 
never reduced the price in any way.” Respondent’s statements 
indicate that he, too, regarded the transaction as a sale and the 
record contains no evidence, other than respondent’s statements, 
to support the position that the chili was sent to him on con- 
signment. 

As to whether there was a valid contract of sale entered into 
between complainant and respondent for the pepper, it is our 
conclusion that there was not. The evidence shows without con- 
tradiction that at all times during the negotiations of this trans- 
action respondent made it clear to the complainant that the green 
chili had to be “long, hard and straight.” In his deposition Durniat 
was asked, “Isn’t it a fact that Mr. Grant specified in each con- 
versation that the chili must be ‘long, straight and hard’.” His 
reply was “Yes.” The record contains no testimony as to whether 
Durniat actually told respondent that the chili was “long, hard 
and straight.” At the time of the second telephone call to the 
respondent, Durniat described the chili to respondent by mea- 
surements and respondent replied, “Smokey I don’t care about the 
measurements. All I want to know, if it long and hard and 
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straight I can sell the chili but if it is just small and crooked and 
not good quality I can’t use it at all.” 


The evidence shows that the term “long, hard and straight” 
has a distinct and special meaning as it relates to green chili 
sold in the El] Paso market. Six produce men from El] Paso, five 
of whom handled large quantities of chili, testified that the chili 
which complainant shipped to respondent could by no means be 
described as “long, hard and straight” and that it had absolutely 
no value on the El] Paso market. From their testimony it appears 
that such peppers are used in E] Paso for making Rellinos (stuffed 
peppers). Although there are some differences in their testimony 
as the exact meaning of “long, hard and straight”, such specifica- 
tion appears to mean peppers from 5 to 8 inches in length, with 
thick walls that are hard and brittle, and which are not more 
than one percent crooked. According to these witnesses most of 
the green peppers shipped by complainant were soft and very 
crooked. 


Durniat testified that he had spent 23 years in the produce 
business. We assume that this was at Phoenix, Arizona, although 
he does not so state. He testified that chili peppers were not a 
regular commodity handled by complainant and it had not owned 
any chili peppers prior to this transaction. Although there is 
no direct evidence as to whether Durniat knew the meaning of 
“long, hard and straight” as that term is applied to green chili 
on the E] Paso market, we must conclude in light of all of the 
testimony that he did not. 


Complainant lays much stress on the inspection certificate 
which it contends covers the green chili peppers in question. 
There was no evidence introduced at the hearing which conclusive- 
ly identifies this inspection certificate with-the chili shipped to 
respondent. Moreover, there is nothing contained in the inspec- 
tion certificate that indicates in any way that the green chili 
shipped to respondent at El Paso was hard and straight chili as 
that term is understood on the El Paso market. It was testified 
that the two principal markets for “long, hard and straight” 
chili in the United States are E] Paso and Los Angeles. The green 
chili was, after its return to Phoenix, sent to Los Angeles where 
it was sold. Sixty-eight cartons of it were dumped. Six hundred 
eighty-seven cartons were sold for a little more than 41 cents per 
carton. This sale occurred just eight days subsequent to the 
shipment of the chili to El] Paso. There was a shortage of “long, 
hard and straight” green chili at this time. Obviously, the chili 
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sent by complainant to respondent at El] Paso was not “long, hard 
and straight” chili as that term is used in the E] Paso market. 


There was never a “meeting of the minds” between complain- 
ant and respondent for the purchase and sale of the green chili 
since they did not have the same understanding as to the meaning 
of the contract specification “long, hard and straight”. It is 
fundamental that where there is a mutual mistake of a material 
fact between parties negotiating a contract, no contract comes 
into being. Mendelson-Zeller Co. v. Schwartz Produce Com., Inc. 
15 A.D. 1140; Delano-Earlimart Potato Growers v. Joe Phillips, 
15 A.D. 947; Anonymous, 12 A. D. 1406; J. E. Nelson & Sons v. 
Jack Kerzner & Monte Cross, 8 A.D. 48, affirmed Civil No. 9362 
E.D. Pa. June 6, 1952 (reported at 12 A.D. 226); The Shuman 
Co. v. Cleveland Fruit Co.,3 A.D. 105. Accordingly, the complaint 
should be dismissed. 

With respect to respondent’s counterclaim, respondent is en- 
titled to reimbursement of $125 for the freight charges paid for 
shipment of the peppers from Phoenix to El Paso. Respondent 
has not established that he is entitled to recover for the other 
expenses claimed. The failure of complainant to pay to respondent 
the sum of $125 is in violation of section 2 of the act. Reparation 
should be awarded respondent in that amount, with interest. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $125, with interest thereon at 
the rate of 5 percent per annum from January 1, 1957, until paid. 


Copies of this order shall be served upon the parties. 


(No. 5984) 


MEXICAN CANTALOUPE DISTRIBUTING Co. v. LALLY, BERTHELSON 
& WELSH, INC. PACA Docket No. 7218. Decided June 11, 
1959. 


Petition for Reconsideration—Dismissal 


The order of May 20, 1959, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 20, 1959, awarding reparation to com- 
plainant against respondent in the amount of $2,134.22, plus 
interest. A copy of the order was served upon respondent on 
May 22, 1959. A petition for reconsideration was filed on May 
29, 1959. Respondent alleges that our order of May 20, 1959, 
was in error because we failed to find that respondent was acting 
merely as a broker in the transactions involved and further that 
complainant did not submit any documentary evidence to show 
respondent assumed as its absolute and primary obligation Bisesi 
Fruit Company’s indebtedness to complainant or that respondent 
was a solidary obligor in the transaction. 

Upon reconsideration, we find that all the matters covered by 
respondent’s petition were fully analyzed and considered at the 
time our previous order was issued. In our opinion, each of the 
issues resolved in our order of May 20, 1959, is supported by the 
evidence of record and the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in our order of May 20, 1959, shall be 
paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


(No. 5985) 


GEO. W. HAXTON & SON, INC. v. ARK-HOMA FARMS FROZEN Foops, 
INc. PACA Docket No. 6964. Decided June 12, 1959. 


Contract—Burden of Proof—Dismissal 


Complainant failed to sustain its burden of proving the existence of the 
alleged contract between the parties and accordingly the complaint is 
dismissed. 


Complainant pro se. Bethel and Pearce, of Fort Smith, Arkansas, for 
respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In a formal complaint filed on January 31, 1957, complainant 
alleges that on or about October 4, 1956, respondent sold or 
contracted to sell to complainant 800 cases of frozen boysenber- 
ries, at an agreed price of $7,392, f.o.b. Border City Ice and 
Cold Storage, Fort Smith, Arkansas. Complainant further al- 
leges that thereafter respondent failed and refused to ship the 
boysenberries to complainant thereby causing complainant to 
be damaged in the amount of $1,056. Complainant seeks repara- 
tion in this amount. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on February 
9, 1957. On the same date, a copy of the report of investigation 
was served upon complainant. Respondent filed an answer on 
February 26, 1957, denying all material allegations of the com- 
plaint and asking that the complaint filed against it be dismissed. 

An oral hearing was held at Fort Smith, Arkansas, on October 
3, 1958. Complainant did not appear at the hearing, nor was it 
represented by counsel. Respondent was represented by counsel 
and two witnesses appeared and testified in behalf of respondent. 
Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, George W. Haxton & Son, Inc., is a corporation 
whose address is Oakfield, New York. 

2. Respondent, Ark-Homa Farms Frozen Foods, Inc., is a 
corporation whose address is 24 North C Street, Fort Smith, 
Arkansas. At the time of the alleged transaction involved herein, 
respondent was licensed under the Act. 

8. On or about October 4, 1956, Victor D. Bendel of the 
brokerage firm of Victor D. Bendel Company, telephoned respond- 
ent and inquired if respondent had any frozen boysenberries for 
sale. Franklin B. Trusdell, respondent’s president, advised that 
respondent did have a quantity of the berries on hand. It was 
thereupon agreed that, Bendel could attempt to find a buyer for 
the berries, but that any sale negotiated by Bendel whould be 
subject to any prior sale made by respondent’s regular broker, 
Northwest Cold Pack Corporation. 

4. While the above conversation between Bendel and Trusdell 
was in progress, a telephone call from Northwest Cold Pack 
Corporation was received in respondent’s office on another tele- 
phone line. This call was held for Trusdell until his conversation 
with Bendel was completed. Trusdell then answered the call 
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from Northwest and was advised by the latter that the boysen- 
berries had been sold. Trusdell immediately placed a call to 
Bendel and advised him of the sale by Northwest and that any 
sale made by him could not be honored. In the meantime, Bendel 
had negotiated a sale of the boysenberries to complainant. 

5. On or about October 4, 1956, respondent sold to Ginocchio 
Bros., Chicago, Illinois, 540 cases of frozen boysenberries, at 
1834, cents per pound. The sale was negotiated by Northwest 
Cold Pack Corporation. This broker also negotiated a sale for 
respondent’s account of an additional 200 cases of frozen boysen- 
berries, in a pool truck shipment, to Booth Fisheries Corporation, 
Chicago, Illinois, at 1834, cent per pound. 

6. A formal complaint was filed by complainant on January 
31, 1957, which was within 9 months after accrual of the alleged 
cause of action herein. 


CONCLUSIONS 


In this proceeding, complainant alleges that Victor D. Bendel 
Company, a broker acting as agent for respondent, sold to it, 
complainant, 800 cases of frozen boysenberries at a purchase price 
of 1914 cents per pound, f.o.b. Ft. Smith, Arkansas, and that 
respondent has failed to deliver said boysenberries in accordance 
with the contract. Respondent denies that it ever authorized 
Bendel to enter into such a contract on its behalf. Accordingly, 
the issue to be resolved in this proceeding is whether Bendel, 
as a broker, was authorized to enter into such a contract for and 
on behalf of respondent. 

An oral hearing was held in Ft. Smith, Arkansas, on October 
3, 1958. Complainant did not appear, nor was it represented at 
the hearing. However, the deposition of complainant’s vice 
president, Eldoune A. Thornton, was offered in evidence by the 
presiding officer on complainant’s behalf. Respondent objected 
to the admission in evidence of the deposition on the ground that 
it sought to establish that Bendel was respondent’s agent in 
the matter involved herein through proof of purported acts, 
statements, and declarations by Bendel and that such acts, state- 
ments, and declarations by Bendel, the agent, are not admissible 
for the purpose of proving the claimed agency. Respondent’s 
objection was correctly overruled by the presiding officer. In 
addition to the deposition, the presiding officer also offered in 
evidence on complainant’s behalf the exhibits which were attached 
to the complaint. Respondent objected to the admission of these 
exhibits on the grounds that complainant had not properly iden- 
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tified them and that no proper foundation had been laid for their 
admission. The presiding officer sustained respondent’s objec- 
tion and properly excluded these exhibits. 

Complainant is alleging the existence of a contract between 
the parties. The burden rests upon it to establish, by a prepon- 
derance of the evidence, the existence of such a contract. The 
evidence complainant relies on to support its allegation is the 
deposition of its vice president and the Department’s report of 
investigation. However, an examination of the report of in- 
vestigation reveals that it contains no material support for 
complainant’s position. The deposition of complainant’s vice 
president, Thornton, describes conversations had between Thorn- 
ton and Bendel, the broker, wherein Bendel allegedly offered 
for sale on respondent’s behalf the boysenberries in question. 
Although this deposition served to show the conversation and 
negotiations between Bendel and complainant, it does not neces- 
sarily prove that Bendel had authority to enter into such a 
contract in respondent’s behalf. On the other hand, the testimony 
of respondent’s two witnesses, Franklin B. Trusdell, president 
of respondent, and Mrs. Milly Wentz, respondent’s secretary, 
tend to support respondent’s contentions. Trusdell testified that 
on or about October 4, 1956, he received a call from Bendel who 
inquired as to whether respondent had any frozen boysenberries 
for sale. Trusdell advised that respondent did have a quantity 
of the berries for sale and upon Bendel’s request stated the 
quantity of boysenberries on hand, their lot number, their price, 
and the expiration date of their prepaid cold storage. Trusdell 
testified further that during this conversation he advised Bendel 
that respondent’s regular broker, the Northwest Cold Pack 
Corporation, was already trying to sell the boysenberries and that 
a sale by Bendel would have to be subject to any prior sale made 
by Northwest. Trusdell stated that Bendel, upon receiving this 
information, promised to call back as soon as he contacted his 
prospective buyer. Trusdell further testified that while this con- 
versation was in progress his office received a telephone call from 
Northwest. This call was being held on another telephone line 
until his conversation with Bendel was completed. Upon answer- 
ing the call from Northwest, he was advised by the latter that 
the boysenberries had been sold for 1834, cents per pound. Trusdell 
immediately placed a call to Bendel and advised him of the sale 
by Northwest. This call to Bendel was made approximately five 
minutes after the first conversation with Bendel had ended. 
Bendel at this time explained that he had already sold the ber- 
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ries to complainant at 1914 cents per pound. However, Trusdell 
stated that nothing could be done now since the berries had al- 
ready been sold. 


Mrs. Millie Wentz also testified in behalf of respondent. She 
stated that she was in the office when the above telephone conver- 
sations took place and that it was she who first answered the call 
from Northwest and requested that they hold the line until 
Trusdell had finished his conversation with Bendel. Her further 
testimony generally supported the statements made by Trusdell. 


After considering the evidence of record, it is our conclusion 
that complainant has failed to sustain its burden of proving the 
existence of the alleged contract between complainant and re- 
spondent. This conclusion is based primarily on the fact that 
complainant has submitted no substantial evidence to show that 
Bendel was authorized to enter into such a contract for and on 
behalf of respondent. The deposition submitted by complainant 
merely establishes the negotiations between Bendel and com- 
plainant but is not sufficient to prove Bendel was authorized to 
bind respondent to any unconditional contract of sale. Bendel 
did not testify either in person or by deposition. On the other 
hand, the evidence submitted by respondent, including the fact 
that the sale of the boysenberries by Northwest was for 1834 
cents per pound whereas the alleged sale by Bendel was for a 
higher amount, 1914, cents per pound, leads us to conclude that 
Bendel was not in fact authorized to negotiate for respondent 
the contract in controversy. Accordingly, the complaint should 


be dismissed. 































ORDER 






The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 








(No. 5986) 





Louris M. SPEER & COMPANY v. BLACKMAN & SON PRODUCE CoM- 
PANY. PACA Docket No. 7605. Decided June 12, 1959. 







Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 3, 1958. The formal com- 
plaint was filed February 16, 1959. Complainant seeks an award 
of reparation in the amount of $1,220.25, which is alleged to be 
the total purchase price of 15 trucklots of tomatoes sold by com- 
plainant to respondent during the period January 19, through 
April 1, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 4, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon the respondent on April 6, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Ruben- 
stein, Louis M. Speer and Hy A. Speer, doing business as Louis 
M. Speer & Company, whose address is 3118 Produce Row, 
Houston, Texas. 

2. Respondent is a partnership composed of John A. Black- 
man and John Allen Blackman, Jr., doing business as Blackman 
& Son Produce Company, whose address is 902 Commerce Street, 
Houston, Texas. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. During the period January 19 thru April 1, 1958, in the 
course of interstate commerce, complainant sold to respondent 
15 trucklots of tomatoes for a total purchase price of $1,220.25. 

4. During the period January 19 thru April 1, 1958, com- 
plainant delivered tomatoes meeting the specifications of the 
contract to respondent at Houston, Texas. The tomatoes had 
previously been shipped from points outside the State of Texas, 
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to complainant at Houston, Texas. Respondent accepted the 


tomatoes. 

5. The total purchase price of the 15 trucklots of tomatoes is 
$1,220.25. No part of this amount has been paid by respondent 
to complainant. 

6. An informal complaint was filed October 3, 1958, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the 15 trucklots of tomatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,220.25, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,220.25, with interest there- 
on at the rate of 5 percent per annum from May 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5987) 


WEST INDIES FRUIT COMPANY v. THE BANANA House. PACA 
Docket No. 7603. Decided June 12, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed January 6, 1959. The formal 
complaint was filed March 9, 1959. Complainant seeks an award 
of reparation in the amount of $926.68, which is alleged to be 
the purchase price for a trucklot of bananas sold by complainant 
to respondent on or about October 20, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 3, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 4, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a corporation, West Indies Fruit Company, 
whose address is 605 Biscayne Boulevard, Miami, Florida. 

2. Respondent is an individual, Malcom McClain, doing busi- 
ness as The Banana House, whose address is 1006 Bowie Street, 
Texarkana, Texas. At the time of the transaction involved herein, 
respondent was not licensed under the act but was subject to 
license. 

3. On or about October 20, 1958, in the course of foreign 
commerce, complainant sold to respondent one trucklot of bananas 
for a total purchase price of $926.68. 

4. On or about October 20, 1958, complainant delivered to 
respondent bananas meeting the specifications of the contract. 
Respondent accepted the shipment of bananas. 

5. The total purchase price of the trucklot of bananas is 
$926.68. No part of this amount has been paid by respondent to 
complainant. 

6. The formal complaint was filed on March 9, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
for the truckload of bananas is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $926.68, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $926.68, with interest thereon 
at the rate of 5 percent per annum from November 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5988) 


IRWIN C. DREWELOW v. I. V. GRovE. PACA Docket No. 7619. 
Decided June 15, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 21, 1958. The formal 
complaint was filed on March 2, 1959. Complainant seeks an 
award of reparation in the amount of $5,623, which is alleged 
to be the unpaid balance of the total purchase price of seven lots 
of potatoes which were sold by complainant to respondent during 
May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on April 22, 1959. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Irwin C. Drewelow, whose 
address is Star Route, Malin, Oregon. 

2. Respondent is an individual, Ira Vergil Grove, doing busi- 
ness as I. V. Grove, whose address is 6700 Amigo Avenue, Reseda, 
California. At the time of the transactions involved herein, re- 
spondent was not licensed under the act, but was subject to 
license. 

38. During May 1958, in the course of interstate commerce, 
complainant sold to respondent seven lots of potatoes for a total 
purchase price of $7,623, f.o.b. Malin, Oregon. 

4. On or about the dates of sale complainant delivered pota- 
toes meeting the specifications of the contracts to respondent at 
Malin, Oregon. Respondent transported the potatoes by trucks 
to Reseda and Los Angeles, California. Respondent accepted the 
potatoes. 

5. The total purchase price of the seven lots of potatoes is 
$7,623. Respondent has paid complainant $2,000 on account, 
leaving a balance due complainant of $5,623. 


6. An informal complaint was filed on July 21, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the seven lots of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $5,623, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,623, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5989) 


RANKIN SALES Co. v. MORRIE H. MORGAN Co. AND FARMERS 
FROZEN Foop Co. PACA Docket No. 7393. Decided June 
15, 1959. 


Contract—Guaranteed Brokerage 


Respondents are ordered to pay to complainant the balance of the brokerage 
guaranteed in the contract. 


Garrett & Speier, of San Francisco, California, for complainant. Mr. Arthur 
R. Friedman, of Modesto, California, for respondents. Mr. William L. 
Anderson, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 26, 1958. Complainant asks 
for an award of reparation in the sum of $54,735.45, which is 
alleged to be the guaranteed brokerage due from respondents 
under a written contract. Complainant also asks that respondents 
be compelled to pay associate brokerage fees in the sum of $4,100. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Department were served upon each of the re- 
spondents on September 2, 1958. A copy of the report of in- 
vestigation was also served upon complainant on the same date. 

A joint answer was filed by respondents on September 15, 1958. 
Respondents admit having executed the written contract, but for 
various reasons, deny that complainant is entitled to any further 
payments thereunder. They allege that the associate brokerage 
fees referred to in the complaint have been paid. 

An oral hearing was held in Modesto, California, on February 
16, 17, and 18, 1959. Both parties were represented by counsel. 
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At the close of this hearing, respondents amended their answer 
in certain respects to conform to the evidence. 


FINDINGS OF FACT 


1. Complainant, Rankin Sales Co., is a corporation with its 
principal place of business at 1 Drumm Street, San Francisco, 
California. 

2. Respondent Morrie H. Morgan Co. is a corporation with its 
principal place of business at 404 North Roxbury Drive, Beverly 
Hills, California. At the time of the transaction involved herein, 
this respondent was licensed under the act. 

8. Respondent Farmers Frozen Food Co. is a corporation with 
its principal place of business at 2080 Yosemite Boulevard, Mo- 
desto, California. At the time of the transaction involved here- 
in, this respondent was licensed under the act. 

4. On or about December 12, 1956, in contemplation of the 
shipment of perishable agricultural commodities in interstate 
commerce, respondents and Kenneth R. Rankin entered into a 
written contract whereby, subject to certain exceptions, Rankin 
became the exclusive broker for the sale of frozen strawberries 
packed by respondents. 

5. Under the contract, Rankin agreed to establish and main- 
tain a sales office in San Francisco, California, and to devote his 
best efforts to the sale of respondents’ product; and respondents 
agreed to market through Rankin each year a minimum of 
15,000,000 pounds of frozen strawberries, or such amount thereof 
as would guarantee to him net brokerage commissions in the sum 
of $80,000. The contract provided that if commissions in this 
sum were not realized at the rates specified therein, these rates 
would be adjusted to accomplish this result. 

6. On or about March 9, 1957, in accordance with the terms 
thereof, the brokerage contract was assigned by Kenneth R. 
Rankin to complainant. 

7. During the period from December 12, 1956, to March 9, 
1957, Rankin performed all of his obligations under the contract. 

8. During the period from March 9, 1957 to March 1, 1958, 
complainant performed all of its obligations under the contract. 

9. During the period from December 12, 1956 to March 1, 
1958, respondents failed to perform all of their obligations under 
the contract in that they marketed through complainant only 
3,078,553 pounds of frozen strawberries and paid complainant net 
brokerage in the sum of only $26,056.54. 
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10. On or about March 2, 1958, complainant indicated to re- 
spondents that it desired to be excused from further performance 
under the contract. 

11. Respondents paid their associate brokers total brokerage 
of $9,500.27. 

12. The formal complaint was filed on May 26, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondents contend that the written contract is ambiguous, 
and that due to a mutual mistake of draftsmanship, it does not 
express the true agreement of the parties. The following provi- 
sions of the written contract are pertinent: 

Second Parties hereby agree, and hereby guarantee that 
they will market through First Party as a broker, a 
minimum of Fifteen Million (15,000,000) pounds of 
frozen strawberries per year beginning on March 1, 
1957, or such amount of said frozen strawberries as will 
guarantee to First Party net brokerage commissions, 
exclusive of fees paid to associate brokers required for 
the sale of said strawberries, in the sum of Eighty Thou- 
sand Dollars ($80,000.00) per year, minimum. In the 
event the minimum commissions specified herein are not 
realized, then the rate of commissions hereinafter spe- 
cified shall be altered to so provide. 

For and in further consideration of the promises herein 
contained, Second Parties promise and agree to pay to 
First Party a brokerage fee of 4% of the total sales price 
of said products handled by First Party in the event First 
Party shall find it necessary, pursuant to the ordinary 
customs and usages of the trade, to place sales of said 
products through associate brokers. In the event First 
Party makes direct sales of said products without the 
assistance or cooperation of associate brokers, then in 
that event, Second Parties shall pay to First Party a 
brokerage fee amounting to 3% of the total sales price 
of said products handled on said direct sales basis. 

Respondents offered considerable testimony to show what they 
considered to be the true agreement of Kenneth R. Rankin and 
respondents. The gist of this testimony is that Rankin could 
earn gross brokerage commissions in the sum of $80,000 provided 
he sold at least 15,000,000 pounds of respondents’ strawberries. 
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Although hindsight might suggest more precise language, the 
meaning of the quoted provisions of the contract seems relatively 
free from ambiguity. The only reasonable interpretation is that 
if Rankin performed his obligations under the contract, he was 
to receive net brokerage in the sum of at least $80,000 per year. 

Two of respondents’ witnesses testified that Kenneth R. Rankin, 
complainant’s president, admitted to them that the provisions of 
the contract relating to minimum brokerage were the result of a 
mistake. Rankin denied this. He explained that he had simply 
informed these witnesses that, in view of subsequent events, these 
provisions of the contract had proved unrealistic. This explana- 
tion seems entirely reasonable. In any event, respondents have 
failed to sustain the burden of proving that there was a mutual 
mistake in draftsmanship. 

Another of respondents’ contentions is that the contract is 
void or invalid, because it permitted the broker to fix the prices 
at which respondents’ products could be sold. As to this it is 
sufficient to say that under the contract the broker was required 
to sell at the best prices obtainable and the fact that he was 
empowered to confirm sales did not enable him to fix prices. 

Respondents charge complainant and its assignor with having 
breached one or more provisions of the contract. First, it is 
urged that complainant failed to use its best efforts in selling 
the berries. 

It appears that the parties entered into this contract with 
rosy expectations that the arrangement would prove mutually 
profitable. And but for a downward swing in the strawberry 
market, it seems more than likely that these expectations would 
have been fully realized. The evidence shows that on the strength 
of his contract with respondents, Kenneth R. Rankin resigned 
a salaried position and opened a sales offices in San Francisco 
which he staffed with competent assistants, and that he devoted 
his best personal efforts to the sale of respondents’ products 
at the most favorable prices he could obtain. Nevertheless, due 
to circumstances beyond his control, he was unable to find a 
market for anything like the 15,000,000 pounds of strawberries 
referred to in the contract as a minimum figure. Perhaps he 
could have done so if respondents had been willing to sell their 
products at lower prices. They cannot, of course, be blamed for 
not wishing to sell at a loss. On the other hand, the evidence 
indicates that at times they preferred not to offer their products 
at prices which were competitive, and that they pursued this 
policy not only because they wished to avoid an unprofitable 
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operation, but also because they felt it would enable them, in the 
long run, to strengthen their position in the industry. 

Respondents’ next charge is that complainant sold frozen 
strawberries for other firms in violation of the contract. On one 
occasion, complainant obtained 20 or 25 cans of frozen straw- 
berries from another packer in order to fill an order which had 
been placed with respondents but which they were unable to fill. 
Apparently, this was done with the knowledge and consent of 
respondents; hence, no breach of the contract is involved. On 
another occasion, complainant sold 10,000 cases of frozen straw- 
berries which it obtained from another source in order to fill 
an order placed with John Inglis Frozen Food Company. The 
contract specifically provided that the broker shall have the 
right to sell up to 3,000,000 pounds of frozen strawberries for 
this company. Respondents contend that this provision is in- 
applicable. 

The strawberries in question were packed by Central California 
Berry Association, one of respondents’ competitors, and the pur- 
chaser was billed by the brokerage company of W. L. Downing 
Company. The evidence shows, however, that these strawberries 
were packed under the label of John Inglis Frozen Food Com- 
pany, and that out of the proceeds of the sale that company re- 
ceived a label allowance of 4 cents per can, and complainant re- 
ceived a brokerage commission of 4 percent. 

Complainant’s president and an employee of W. L. Downing 
Company testified that it is common practice in the industry for 
packers to resort to an arrangement of this kind when they were 
unable to fill orders placed with them. An officer of one of re- 
spondents testified that the practice in this situation is for the 
packer with whom the order is placed to pay the packer, and then 
bill the customer. On balance, it would seem that the evidence 
adduced is not sufficient to show a breach of the contract. 

Finally respondents contend that complainant abandoned the 
contract. The only substantial evidence offered in support of 
this sontention was to the effect that on or about March 2, 1958, 
complainant’s president became vice-president of John Inglis 
Frozen Food Company, and at the same time informed respondents 
that complainant would not continue to act as their broker. In- 
asmuch as respondents were then in default, complainant had the 
legal right to abandon the contract, and the fact that it did so 
does not constitute a defense to this action. 12 Am. Jur., Con- 


tracts § 439. 
The failure of respondents to pay the balance due complainant 
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under the contract (the guarantee of $80,000 less the net brokerage 
paid of $26,056.54) is in violation of section 2 of the act. Repara- 
tion in the amount of $53,943.46, with interest, should be awarded 
complainant against both respondents, jointly and severally. Of 
course, payment of a total of $53,943.46, with interest, to com- 
plainant will discharge its claim. 










ORDER 


Within 30 days from the date of this order, respondents, jointly 
and severally, shall pay to complainant, as reparation, $53,943.46, 
with interest thereon at the rate of 5 percent per annum from 
April 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 










(No. 5990) 









PACA Docket No. 







WHITTENBURG & ALSTON v. BILL MARTINO. 
7600. Decided June 15, 1959. 






Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 





Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 10. 1958. The formal 
complaint was filed February 26, 1959. Complainant seeks an 
award of reparation in the amount of $75, which is alleged to 
be the balance of the purchase price of a truckload of onions sold 
by complainant to respondent on or about May 17, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 30, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon the respondent on April 6, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gene Whitten- 
burg and Wallace D. Alston, doing business as Whittenburg & 
Alston, whose address is Box 724, Laredo, Texas. 

2. Respondent is an individual, Charles William Martino, 
doing business as Bill Martino, whose address is 611 5th Street, 
San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about May 17, 1958, contemplating shipment in 
interstate commerce, complainant sold to respondent a truckload 
of onions for a purchase price of $687.50, f.o.b. Laredo, Texas. 


4. On or about May 17, 1958, complainant delivered to re- 
spondent onions meeting the specifications of the contract. Re- 
spondent accepted the onions. 


5. The purchase price of the truckload of onions is $687.50. 
Respondent has paid $612.50 on account, leaving a balance of 
$75 due and owing by respondent to complainant. 


6. The informal complaint was filed on July 10, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the-balance of the 
purchase price of the truckload of onions is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation 
in the amount of $75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $75, with interest thereon at 
the rate of 5 percent per annum from June 1, 1958, until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5991) 


P. L. ECHOLS v. INDEPENDENT FRUIT COMPANY. PACA Docket 
No. 7510. Decided June 17, 1959. 


Petition to Rehear—Dismissal 


As respondent failed to file a petition to reopen after default, its petition 
to rehear or reargue is dismissed and respondent is ordered to pay the 
reparation awarded in the order of April 27, 1959. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a default order was issued April 27, 1959, awarding reparation 
to complainant against respondent. On or about May 14, 1959, 
respondent filed a petition to rehear or reargue the proceeding 


or to reconsider the order of April 27, 1959. However, as the 
order of April 27, 1959, was issued after respondent’s failure to 
file an answer to the complaint, on May 21, 1959, respondent 
was given 20 days within which to file a petition to reopen after 
default pursuant to section 47.25(e) of the rules of practice (7 
CFR 47.25(c)), and the order of April 27, 1959, was stayed 
pending the issuance of a further order in this proceeding. Re- 
spondent failed to file a petition to reopen after default. 

The stay order of May 21, 1959, is hereby vacated and re- 
spondent’s petition to rehear or reargue the proceeding or to 
reconsider the order of April 27, 1959, is hereby dismissed without 
prior service upon complainant. The reparation awarded in the 
order of April 27, 1959, shall be paid within 30 days from the 
date hereof. 

Copies hereof shall be served upon the parties. 


(No. 5992) 


IRVING GOLDBERG AND SONS v. CHARLES P. SWEENEY Co., INC. 
PACA Docket No. 7245. Decided June 17, 1959. 
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Rejection Without Reasonable Cause— 
Damages 


Respondent’s failure to assume dominion over the shipment, after acceptance 
of same, constitutes a rejection without reasonable cause. Complainant 
is awarded reparation in the amount of $986.48 with interest. 


H. P. Parker & Son, of Alhambra, California, for complainant. Alpert & 
Alpert, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on 
December 10, 1956. In a formal complaint filed on December 16, 
1957, complainant seeks to recover $1,043.98, representing the 
difference between the agreed purchase price, $1,756, of a carload 
of peas allegedly sold to and rejected by respondent, and the total 
net proceeds, $712.02, realized upon resale. 
“A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 7, 
1958. A copy of the report of investigation was served upon 
complainant on March 10, 1958. Respondent filed an answer to 
the formal complaint on March 25, 1958, alleging a breach of 
contract in that complainant shipped peas of approximately 80% 
U. S. No. 1 quality, green calyxes, whereas the agreement be- 
tween the parties called for a grade of 88% U.S. No. 1 quality, 
green calyxes. Respondent admits that it refused to accept the 
car of peas following complainant’s alleged refusal to make a 
satisfactory price adjustment. 

An oral hearing was held at Boston, Massachusetts, on Novem- 
ber 21, 1958. Charles P. Sweeney appeared and testified on 
behalf of respondent, who was represented by counsel. The 
deposition testimony of a witness for respondent, Fred Kaiser, 
was also received in evidence on its behalf. Complainant was 
not represented at the hearing. The presiding officer, on behalf 
of complainant, offered and received in evidence 21 exhibits at- 
tached to the formal complaint. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Irving Goldberg, 
Alvin Goldberg, Gerald Goldberg, Fred Goldberg and Donald 
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Goldberg, doing business as Irving Goldberg and Sons, whose 
address is 1621 Crestmont Drive, Bakersfield, California. 

2. Respondent, Charles P. Sweeney Co., Inc., is a corporation 
whose address is Boston Terminal Market, Boston 10, Mas- 
sachusetts. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about May 2, 1956, in the course of interstate com- 
merce, complainant sold to respondent 720 tubs of Rennie Boy 
brand peas, 88% U.S. No. 1 quality, green calyxes, contained in 
car PFE 6156, at an agreed price of $2.30 per tub, f.o.b. Delano, 
California, plus a top-ice charge of $100, for a total purchase price 
of $1,756. The contract between the parties was negotiated by 
Don H. Skone, a broker located at Edison, California, and by 
Fred Kaiser of Al Kaiser & Bros., a broker located at Chicago, 
[llinois. 

4. The peas contained in car PFE 6156 were federally in- 
spected at Delano, California, on May 1, 1956, and were certified 
as grading approximately 80% U.S. No. 1 quality, green calyxes. 

5. On May 2, 1956, Al Kaiser & Bros. sent respondent a wire 
confirming the sale of the peas as being made on a “BASIS 88% 
USONE AT SHIPPING POINT.” On the same day Don H. 
Skone ordered the diversion of car PFE 6156 to respondent at 
Boston, with a stop at Chicago for inspection by Al Kaiser & 
Bros. 

6 Car PFE 6156 was shipped from Delano, California on 
May 1, 1956. It arrived at Chicago, Illinois, on May 7, 1956, 
and was inspected on the same day by the Chicago Inspection 
Agency, who found the peas to be of fairly good to good quality, 
with 50% green calyxes. : 

7. On or about May 7, 1956, respondent wired Al Kaiser & 
Bros. as follows: “IF UNABLE SELL 6156 LET STAY ON 
TRACK”. Al Kaiser & Bros. were unable to sell the car of peas 
at Chicago for respondent’s account. 

8. Car PFE 6156 was diverted from Chicago at 1:40 p.m. 
on May 9, 1956, arriving in Boston at 8:30 a.m. on May 12, 1956. 
Respondent was notified of the arrival of the shipment at 1:00 
p.m. the same day. At 9:15 a.m. on May 14, 1956, respondent 
applied for federal inspection of the car of peas. The inspection 
was accomplished at 4:00 p.m. the same day, with respondent 
receiving a report of the results of such inspection at 5:20 p.m. 
on May 14, 1956. This inspection, which was restricted and was 
for condition only, covered approximately 650 tubs of the peas 
then remaining in the car and described their condition as follows: 
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“Pods are fresh. Calyx leaves are mostly yellow to light brown 
in color, many green. Less than 1% early stage soft rot.” 

9. Car PFE 6156 was also inspected at Boston by the National 
Perishable Inspection Service, Inc., on May 14, 1956, at 8:10 a.m. 
In pertinent part, the inspector described the quality and condi- 
tion of the peas as follows: “3 to 5% of pods poorly filled, balance 
fairly well to well filled with small to large, crisp and tender 
berries. Average between 2 and 3% of pods old, overmatured 
and yellow, balance fresh and green. 50 to 60% of pods show 
discolored calyxes, balance green. Fairly good quality. Average 
less than 1% decay.” 

10. On May 14, 1956, between 4:30 and 5:00 a.m., employees 
of respondent removed approximately 66 tubs of peas from car 
PFE 6156. Thirty-four of these tubs were resold by respondent 
at Boston on May 15, 1956, for net proceeds of $80.25, which 
sum was remitted to complainant. 

11. On or about May 15, 1956, in the course of a telephone 
conversation with Don H. Skone, one of the brokers involved in 
this transaction, respondent refused to accept the carload after 
being informed by the broker that no adjustment would be made 
on the invoice price of the peas. 

12. On May 15, 1956, Skone sent the following wire to re- 
spondent: “AS PER PHONE CONVERSATION PFE 6156 
DIVERT TASSINI AND SALISCH NEW YORK”. At 12:20 
p.m. on May 15, 1956, respondent diverted the car of peas from 
Boston to Tassini & Salisch Inc., at New York City for resale. 

13. On May 18, 1956, Tassini & Salisch, Inc., wired the broker, 
Don H. Skone, in part as follows: 

“PACIFIC 6156 SOLD 300 RENNIE BOY PEAS 2.50 
AND STILL HAVE 100 BASKETS ON HAND UN- 
SOLD. WHEN WE STARTED UNLOADING THIS 
CAR WE FOUND THAT THE DOORWAY WAS 
PARTLY UNLOADED AND WHEN WE COMPLETED 
CAR WE FOUND 66 BASKETS SHORT IN THIS 
CAR. NO DOUBT THESE WERE TAKEN OUT AT 
BOSTON.” 

14. The account sale from Tassini & Salisch, Inc., to the 
broker, Don H. Skone, showed net proceeds of $631.77 covering 
resale of 626 tubs of the peas at $2.50 per tub. The balance of 
the car was accounted for as follows: “B/O Rejected 23—Empty 
5—Short in car 66”. 

15. The informal complaint was filed on December 10, 1956, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The first issue presented for decision in this proceeding re- 
lates to respondent’s allegation that it rejected the carload of 
peas involved herein at Boston on or about May 15, 1956, due 
to their not meeting contract requirements. Complainant con- 
tests the validity of respondent’s purported rejection, contending 
that certain of respondent’s actions both in Chicago and Boston 
were an exercise of dominion and control over the shipment 
amounting to an acceptance thereof. Inasmuch as we think the 
events which transpired in Chicago are conclusive on the issue 
of acceptance, our discussion on that point will be limited to 
that extent. 

The evidence of record clearly establishes that the contract 
between the parties herein provided that the shipment involved 
in this proceeding should be inspected by the broker, Al Kaiser 
& Bros., in Chicago; that the car in fact arrived in Chicago on 
May 7 and was inspected on that day by the Chicago Inspection 
Agency; that respondent was advised by the broker that there 
was a possibility of reselling the shipment in Chicago at a profit; 
that on or about May 7 respondent wired the broker “IF UNABLE 
SELL 6156 LET STAY ON TRACK”; that car PFE 6156 stayed 
on track in Chicago until 1:40 p.m. on May 9, at which time, the 
peas not having been resold, the car was diverted to respondent 
at Boston. There is no evidence in the record showing that 
complainant agreed to respondent’s holding the shipment on 
track in Chicago for two days after the agreed inspection had 
been completed. 

Section 46.2(s) of the Regulations (7 CFR 46.2(s)) provides 
that “acceptance” includes any action by a purchaser which is 
inconsistent with rejection. See American Fruit Growers, Inc. 
v. S. T. Runzo & Company, Inc., 9 A.D. 799. It is our opinion, 
and we so conclude, that the actions of respondent in holding the 
carload of peas in Chicago for more than two days, without 
the consent of complainant, in order that Al Kaiser & Bros. 
might have an opportunity for reselling the carload for respond- 
ent in Chicago at an anticipated profit, was an exercise of domi- 
nion over the shipment constituting an affirmative act of ac- 
ceptance by respondent. See Berks-Lehigh Cooperative Fruit 
Growers, Inc. v. Charles H. Adams, 15 A. D. 677. 

Having accepted the shipment, respondent is liable for the 
purchase price thereof, less any damages sustained as a result of 
complainant’s breach of contract. Piazza Company v. J. Bere 
Fruit Company, et al., 13 A. D. 400. Respondent alleges that 
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complainant breached the contract of sale by failing to ship 
peas grading 88% U.S. No. 1, green calyxes, at shipping point 
in California. Complainant, on the other hand, contends that 
the contract of sale between the parties called for a lower grade, 
or peas grading approximately 80% U.S. No. 1, green calyxes, 
at shipping point. Inasmuch as both parties are putting forth 
affirmative allegations with respect to this term of the contract, 
the burden is upon each to prove such allegation by a preponder- 
ance of the evidence. 

Fred Kaiser, of Al Kaiser & Bros., testified in his deposition 
that the agreed terms of sale called for the peas to grade 88% 
U. S. No. 1, green calyxes, at shipping point. This testimony 
is corroborated by the wire of confirmation sent to respondent by 
Al Kaiser & Bros. on the date of sale, May 2, 1956, expressly 
stating that the basis of sale was “88% USONE AT SHIPPING 
POINT.” Similar testimony with respect to the issue of grade 
was given by respondent at the hearing. Against the testimony of 
respondent witnesses given under oath and the corroborating 
evidence contained in the supporting telegram of May 2, 1956, 
mentioned earlier, we have the unsworn statements of complain- 
ant’s Irving Goldberg and the broker, Don H. Skone, that the 
contract was for peas of approximately 80% U.S. No. 1 quality, 
green calyxes. We consider that the greater weight of the 
evidence is in favor of respondent who has sustained its burden 
of proof, and accordingly conclude that the contract provided 
for peas grading 88% U.S. No.1 at shipping point. 

Having established that the terms of the contract called for 
peas, grading 88% U.S. No. 1 at shipping point, we next consider 
respondent’s allegation that this term of the contract was 
breached by complainant. The record shows that the shipment 
was federally inspected at loading point, Delano, California, 
beginning on April 30, with the inspection being completed on 
May 1, 1956. The load was certified at that time -as being ap- 
proximately 80% U. 8S. No. 1 quality, green calyxes. In the 
absence of any evidence in the record to rebut this certification, 
it is concluded that the peas at shipping point failed to meet the 
grade specified in the contract, in breach of warranty. 

The measure of damages for breach of warranty is the dif- 
ference between the market value of produce meeting contract 
specifications and the market value of the produce actually de- 
livered, at the time and place of delivery contemplated by the 
parties, with the burden of proving such values resting upon the 
party alleging the breach (respondent here). C. Basil Co. v. 








r 
y 
y 
‘ 
r 
; 
f 
y 
> 
> 
2 


aa a WW eS 


IRVING GOLDBERG & SONS v. CHAS. P. SWEENEY CO. 725 
Cite as 18 A.D. 719 


The S. A. Gerrard Co., 10, A. D. 77; J. M. Dungan, Trustee v. 
J. Sachs Co., 16 A. D. 754. Kirby & Little Packing Co. v. United 
Fruit & Produce Company, 16 A. D. 1066. 


It is undisputed that the place of delivery contemplated by 
the parties herein was Boston, Massachusetts, with the time of 
delivery being on or about Thursday, May 10, 1956, and not 
later than Friday, May 11, 1956. The shipment actually arrived 
in Boston, however, on May 12, following the 2-day layover in 
Chicago. The only evidence submitted by respondent in regard 
to the value of the peas delivered in Boston is the amount realized 
on resale of 34 tubs on May 15, 1956, as follows: 7 tubs at $3.50 
per tub; 17 tubs at $3.25 per tub; and 10 tubs at $3.00 per tub; 
for an average resale price of $3.23 per tub for the 34 tubs. These 
figures, however, representing sales on May 15, cannot be ac- 
cepted as reflecting the true market value of the shipment in 
Boston on either May 11 or May 10, for damages, if any, are 
assessed as of the contemplated time of arrival and not at some 
uncertain time in the future, which here appears to have been 
established as being some four to five days later. 


Since respondent has failed to show the market value of the 
peas actually delivered to Boston, it is unnecessary to consider 
the other element making up this rule of damages, i.e. the 
market value of peas meeting contract specifications. Both values 
necessarily must be established in order to afford a measure for 
any damages accruing from a breach, and respondent’s failure 
to submit proof of such values leaves us with no basis upon which 
to award damages to respondent for complainant’s breach. 


Having accepted the shipment of peas involved herein, re- 
spondent is liable to complainant in the amount of $986.48. This 
sum represents the original contract price of $1,756, less the net 
proceeds of $712.02 obtained on resale of the peas by respondent 
(which resale, as indicated by the evidence, was both promptly 
and properly made), less $57.50 for 23 bad order tubs at $2.50 
per tub. 


Respondent’s failure to assume dominion over the shipment, 
after acceptance of same, constitutes a rejection without reason- 
able cause within the meaning, and is a violation of section 2 
of the act. San Pat Vegetable Company, Inc. v. Sid Kyman, 5 
A. D. 483; United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810. Complainant should therefore be awarded reparation in 
the amount of $986.48, with interest. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 726 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $986.48, with in- 
terest thereon at the rate of 5 percent per annum from June 1, 
1956, until paid. 

Copies hereof shall be served upon the parties. 


(No. 5993) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. PUSATERI 
BROTHERS. PACA Docket No. 7602. Decided June 17, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 17, 1958. Com- 
plainant, as asignee, seeks an award of reparation in the amount 
of $1,647.95, which is alleged to be the total purchase price of 
22 lots of fruits and vegetables sold and delivered to respondent 
by various Philadelphia merchants during August and Septem- 
ber 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 3, 1959. On the 
same date a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of Joseph, Sam 
Frank, and Antony Michael Pusateri, doing business as Pusateri 
Brothers, whose address is 15 Lackawanna Avenue, Scranton, 
Pennsylvania. At the time of the transactions involved herein, 
respondent was licensed under the act. 


38. During August and September 1958, in the course of inter- 
state commerce, various Philadelphia merchants sold to respond- 
ent 22 lots of fruits and vegetables for a total purchase price of 
$1,647.95, f.o.b. Philadelphia, Pennsylvania. 


4. During August and September 1958, the various merchants 
delivered to respondent at Philadelphia, Pennsylvania, fruits and 
vegetables meeting the specifications of the contracts. Respond- 
ent accepted the commodities. All of these commodities had 
been previously shipped to the merchants from points outside the 
State of Pennsylvania. 


5. During November 1958, the various Philadelphia merchants 
assigned and transferred, in writing, all their right, title and 
interest in and to the several claims involved in this proceeding 
to the complainant, Philadelphia Produce Credit & Collection 
Bureau. 


6. The total purchase price of the 22 lots of fruits and vegeta- 
bles is $1,647.95. No part of this amount has been paid by 
respondent to complainant or the assignors. 


7. The formal complaint was filed on December 17, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant or the assignors, 
the total purchase price of the 22 lots of fruits and vegetables is 
in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $1,647.95, with 


interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,647.95, with interest there- 
on at the rate of 5 percent per annum from October 1, 1958, 
until paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 










(No. 5994) 





PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. MICHAEL 
Riccio. PACA Docket No. 7601. Decided June 17, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 






Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 8, 1958. Complainant, 
as assignee, seeks an award of reparation in the amount of 
$446.45, which is alleged to be the total purchase price of six 
lots of fruits and vegetables sold and delivered to respondent by 
various Philadelphia merchants during March and April 1958. 

On March 18, 1959, a copy of the report of investigation was 
served upon complainant. A copy of the formal complaint and 
a copy of the report of investigation prepared by the Department 
were served upon respondent on April 1, 1959. — 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


procedure. 
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FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is an individual, Michael Riccio, whose address 
is 207 Belmont Avenue, Richardson Park, Wilmington, Delaware. 
At the time of the transactions involved herein, respondent was 
not licensed under the act, but was subject to license. 

3. During March and April 1958, in the course of interstate 
commerce, various Philadelphia merchants sold to respondent 
six lots of fruits and vegetables for a total purchase price of 
$446.45, f.o.b. Philadelphia, Pennsylvania. 

4. During March and April 1958, the various merchants 
delivered to respondent at Philadelphia, Pennsylvania, fruits and 
vegetables meeting the specifications of the contracts. Respond- 
ent accepted the commodities and transported the fruits and 
vegetables by truck from Philadelphia, Pennsylvania, to Wil- 
mington, Delaware. 

5. During June 1958 the various Philadelphia merchants as- 
signed and transferred, in writing, all their right, title and in- 
terest in and to the several claims involved in this proceeding to 
complainant. 

6. The total purchase price of the six lots of fruits and vege- 
tables is $446.45. No part of this amount has been paid by 
respondent to complainant, or the assignors. 

7. The formal complaint was filed on December 8, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
Respondent’s failure to pay to complainant, or the assignors, 
the total purchase prige of the six lots of fruits and vegetables 
is in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $446.45, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $446.45, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5995) 


HOLLANDALE MARKETING ASSOCIATION v. LALLY, BERTHELSON & 
WELSH, INC. PACA Docket No. 7211. Decided June 18, 1959. 


Broker—Guarantee of Payment 


It is concluded that respondent is bound by the guarantee of payment made 
to complainant by respondent’s agent. 


Complainant pro se. deVerges and deVerges, of New Orleans, Louisiana, 
for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 9, 1957, in which 
complainant alleges that on or about March 6, 1957, it sold to 
respondent 600 50-pound sacks of onions at a price of 85¢ per 
sack, f.o.b. Hollandale, Minnesota, plus 10¢ per sack brokerage; 
that the onions were loaded at Hollandale, Minnesota, onto a 
truck owned by the Bisesi Fruit Co. of New Orleans, Louisiana; 
and that respondent accepted the onions on arrival at destina- 
tion but has failed to pay the agreed purchase price therefor. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 16, 1958. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on the same day. Respondent 
filed an answer on February 3, 1958, in which it denied liability 
to complainant and alleged that the onions in question were ac- 
tually sold to Bisesi Fruit Co. and that it, respondent, acted in 
the transaction merely as a broker. 

An oral hearing was held in New Orleans, Louisiana, on October 
20, 1958. Complainant did not appear in person or by represent- 
ative at the hearing, but the deposition testimony of Harold E. 
Henderson, its General Manager, was offered and received in 
evidence at the hearing by the Presiding Officer at the request of 
complainant. Fred Berthelson, respondent’s Vice President, ap- 
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peared and testified in behalf of respondent. A brief was filed by 
respondent. 


FINDINGS OF FACT 


1. Complainant, Hollandale Marketing Association, is a cor- 
poration whose address is Hollandale, Minnesota. 

2. Respondent, Lally, Berthelson & Welsh, Inc., is a corpora- 
tion whose address is 85 French Market Place, New Orleans, 
Louisiana. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about February 21, 1957, in the course of interstate 
commerce, complainant sold to Bisesi Fruit Co., New Orleans, 
Louisiana, two truckloads of Minnesota onions, U. 8. No. 1 grade, 
114” minimum, about 70% to 80% 2” and larger, at a price of 
$1.45 per sack, delivered New Orleans, Louisiana. The contract 
between the parties was negotiated by respondent broker, who 
issued its Standard Memorandum of Sale, evidencing the trans- 
action, on February 21, 1957. 

4. On or about February 23, 1957, the first of the two truck- 
loads of onions mentioned above was shipped by complainant to 
Bisesi Fruit Co., New Orleans, Louisiana, in a truck belonging to 
the Crosstown Produce Co., Springdale, Arkansas. These onions 
met contract requirements and were accepted by Bisesi Fruit 
Co. at destination without complaint. Complainant invoiced 
Bisesi Fruit Co. for this shipment, but no part of the purchase 
price has been paid. 

5. On or about March 4, 1957, respondent’s Secretary and 
Treasurer, William J. Welsh, telephoned complainant and asked 
that the second truckload of onions contemplated in the contract 
of February 21, 1957, be held at shipping point, Hollandale, Min- 
nesota, and that a truck to be supplied by Bisesi Fruit Co. would 
pick up the shipment in Hollandale, Minnesota, on March 6 or 7, 
1957. Complainant advised respondent that it would not let 
Bisesi Fruit Co. have,the second truckload of onions unless it, 
respondent, would allow such shipment to be invoiced to respond- 
ent, since Bisesi Fruit Co. had failed to pay for the previous 
load. Respondent agreed that it might be invoiced for the sec- 
ond load at an agreed purchase price of 85¢ per sack, f.o.b. Hol- 
landale, Minnesota, plus 10¢ per sack brokerage, for a total pur- 
chase price of $570. 

6. On March 9, 1957, 600 sacks of Yellow Globe onions meet- 
ing contract requirements were loaded onto a truck supplied by 
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Bisesi Fruit Co. and were transported to New Orleans, Louisiana, 
where they were accepted by the buyer, Bisesi Fruit Co., without 
complaint. 

7. No part of the purchase price of this load has been paid 
to complainant. 

8. The formal complaint was filed on December 9, 1957, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented herein relates to the conflicting claims 
of the parties regarding the nature of the relationship existing 
between complainant and respondent with respect to the disputed 
truckload of onions involved herein. Complainant alleges that 
the onions were sold to respondent. Respondent denies this, al- 
leging that the shipment was sold to Bisesi Fruit Co., of New 
Orleans, Louisiana, and that respondent acted merely as a broker 
in negotiating the contract of sale between complainant and Bisesi 
Fruit Co. 

A review of the record tends to establish the following facts: 
On February 21, 1957, respondent, acting as broker, negotiated 
a contract of sale wherein complainant was to sell to Bisesi Fruit 
Co. two truckloads of Minnesota onions at a price of $1.45 per 
sack, delivered New Orleans, Louisiana. Pursuant to this con- 
tact, evidenced by a memorandum of sale dated February 21, 
1957, issued by respondent, complainant shipped one truckload 
of onions to Bisesi Fruit Co. (hereinafter called Bisesi) at New 
Orleans, Louisiana. This shipment was accepted by the buyer, 
Bisesi, without complaint. Despite such acceptance, however, 
Bisesi failed to pay the purchase price or any part of it to com- 
plainant. Complainant’s claim, however, if any, relating to the 
purchase price of this truckload of onions is not a part of this 
proceeding, and any issues arising from Bisesi’s alleged failure 
to pay for this load will not be considered here. 

Concerning the second load, however, embraced -by the contract 
of February 21, which load is the subject of the dispute in this 
proceeding, it appears that on or about March 4, 1957, respond- 
ent advised complainant by telephone that Bisesi would pick up 
this second load of onions at Hollandale, Minnesota, on March 
6 or 7, 1957, in a truck to be supplied by Bisesi. Complainant 
made it known to respondent at this time that Bisesi was in 
arrears to it (complainant) and that complainant would let Bisesi 
have the second truckload only if respondent would agree to 
being invoiced for the load by complainant. 
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Following the telephone conversation of March 4, the following 


exchange of telegrams took place between the parties: 


MARCH 4, 1957 


LALLY, BERTHELSON & WELSH 
NEW ORLEANS, LA. 
PER PHONE UNDERSTAND BISESI AIRMAILING 
CHECK FOR TWO LOADS AND THAT BISESI IS 
SENDING IN TRUCK TO PICK UP ONE LOAD 
BOOKED AND WE WILL INVOICE YOU 95 FOB 
AND WILL PROTECT YOU DIME BROKERAGE. 
THANKS. 
(s) HOLLANDALE MARKETING ASSOCIATION 
MARCH 4, 1957 
HOLLANDALE MARKETING ASSOCIATION 
RETEL BISESI TRUCK DUE WED OR THUR IN- 
VOICE BISESI .90 FOB PROTECT BROKERAGE 
NICKEL. CHECK AIRMAILED TODAY. 
(s) LALLY, BERTHELSON & WELSH 
MARCH 4, 1957 


LALLY, BERTHELSON & WELSH, INC. 
NEW ORLEANS, LA. 
REWIRE WE WILL HAVE TO INVOICE YOU FOR 
BISESI LOAD TO PICK UP WED OR THURS OR 
CANCEL THE ORDER IF NOT SATISFACTORY. 
ADVISE. 
(s) HOLLANDALE MARKETING ASSOCIATION 
MARCH 6, 1957 
HOLLANDALE MARKETING ASS’N 
RETEL BISESI TRUCK DUE THURSDAY OR FRI- 
DAY OKAY INVOICE US. 
(s) LALLY BERTHELSON AND WELSH INC. 


On March 9, 1957, 600 50-pound sacks of Yellow Globe onions 


answering contract requirements were loaded at Hollandale, Min- 
nesota, onto a truck furnished by Bisesi, as evidenced by com- 
plainant’s delivery order No. 37468, ticket No. 2503, dated March 
9, 1957. On the same date, an invoice was made out to respond- 


ent, reproduced in part as follows: 
To: Lally, Berthelson & Welsh Co. 


New Orleans, La. 
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Delivered: Bisesi Fruit Co. 
Terms: Net 
Date: March 9, 1957 
Ticket #2503 
Route: Their truck 


600—50# Yellow Globe Onions .85 Net FOB $510.00 
(s) Hollandale Marketing Association 


Harold E. Henderson, complainant’s general manager, testify- 
ing by deposition, stated that subsequently, on May 138, 1957, 
he had a telephone conversation with William Welsh, represent- 
ing respondent, regarding payment for the load and that Welsh 
promised at that time that “they would mail their check for 
$510.00 soon.” Henderson testified that he again talked to Welsh 
on June 4, 1957, and that Welsh stated that “he would check 
with Bisesi and call us back when we could expect a remittance. 
Also that they had not collected from them and they would make 
a payment on the invoice soon.” Henderson stated further in 
his deposition that he talked to Welsh on August 1 and on Oc- 
tober 25, 1957, and that on both occasions Welsh indicated in- 
ability to pay the bill but admitted—in the conversation of August 
1, 1957—that he realized complainant was looking to respondent 
rather than Bisesi for payment. 

At the oral hearing, respondent introduced the testimony of 
Fred Berthelson, respondent’s vice president. Berthelson testi- 
fied, in substance, that he, Berthelson, was not present during the 
negotiations or the making of the contract in question and was 
unaware of the events which later transpired regarding the dis- 
puted shipment. Berthelson’s testimony appears to be based 
solely upon hearsay, and on his knowledge of the manner in 
which his firm generally conducted business. Berthelson’s tes- 
timony, however, was to the effect that respondent negotiated the 
sale of February 21, 1957, as broker and not as buyer; that it 
was the custom in his firm to accept billing by the seller in those 
instances where the buyer was not well-known to the seller, as 
here, but that such billing was not contemplated or understood 
by the parties to be indicative of a sale to respondent; and that 
it was never the policy of respondent to buy merchandise out- 
right. 

Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, that the truckload of onions 
involved herein was sold to respondent rather than to Bisesi. 
A review of all the evidence convinces us that complainant has 
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failed to sustain this burden. The same burden, however, like- 
wise rests upon respondent with respect to its affirmative allega- 
tion that it acted in the capacity of broker with respect to the 
shipment. We think that the evidence amply supports the con- 
clusion that it did so, and, further, that respondent—through 
it’s agent, William J. Welsh—assumed primary responsibility for 
payment to complainant of the purchase price of the 600 sacks of 
onions. We think that such liability devolved upon respondent 
by virtue of the agreement made between Welsh and complainant 
on March 4, 1957, wherein complainant—in consideration of 
Welsh’s promise that respondent would pay—allowed Bisesi to 
have the second truckload of onions after Bisesi failed to pay 
for the first. It is apparent that, in releasing the onions to 
Bisesi, complainant was relying on payment from respondent and 
not Bisesi, and we think that this is amply brought out in the 
deposition testimony of Henderson as well as in the exchange of 
telegrams between the parties on March 4 and March 6, 1957. 


The next question is whether the promise of payment made by 
Welsh to complainant on March 4, 1957, is binding upon respond- 
ent, a corporation. A somewhat similar question was considered 
at same length in Patrick Fruit Corporation v. Bisesi Fruit Co. 
and/or Lally, Berthelson & Welsh, Inc., 17 A.D. 881. It was 
concluded in that case that a guarantee of payment made by 
Welsh was binding upon respondent. The conclusion was pred- 
icated upon the following considerations, in brief: that Welsh 
was an officer in respondent corporation and, as such, was active 
in the conduct of its affairs; that he had apparent authority to 
guarantee accounts, among other things; that any limitations 
upon his authority to negotiate with third parties was not made 
known to complainant; and that respondent is therefore liable 
for the acts of its agent, Welsh, committed within the apparent 
scope of authority. We believe that the grounds for the con- 
clusion reached in the Patrick case are applicable to this pro- 
ceeding and therefore hold that, upon such grounds, respondent 
is bound by the promise made to complainant by Welsh. 


It is undisputed that complainant supplied onions to Bisesi 
that met contract requirements in every way. It is likewise un- 
disputed that Bisesi received and accepted the onions, but that 
no payment for the shipment has been made to complainant. 
Since respondent assumed the responsibility of making such 
payment, its failure to remit to complainant the sum of $510 in 
accordance with the terms of the agreement of March 4, 1957, 
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is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $510, with interest thereon 
at the rate of 5 percent per annum from April 1, 1957, until paid. 

Copies hereof shall be served upon the parties. 


(No. 5996) 


IMPERIAL VEGETABLE Co. v. CAMPISI &DIAZ AND CAMPISI & DIAZ, 
INCORPORATED. PACA Docket No. 7590. Decided June 19, 
1959. 


Failure to Pay—Default 


Respondents’ failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 27, 1959. Com- 
plainant seeks an award of reparation in the amount of $1,387.65, 
which is alleged to be the total purchase price of two lots of 
vegetables sold by complainant to respondent Campisi & Diaz 
during June and July 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by he Department were served upon each 
respondent on March 16, 1959. <A copy of the report of investiga- 
tion was served upon complainant on March 13, 1959. 

At the time of service of the formal complaint each respondent 
was notified in writing that it should file an answer within 20 
days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, neither 
respondent has filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 







FINDINGS OF FACT 





1. Complainant, Imperial Vegetable Co., is a corporation whose 
address is 64-74 Cornella Street, Newark, New Jersey. 

2. Respondent Campisi & Diaz, Incorporated, is a corpora- 
tion whose address is Post Office Box 11276, Tampa, Florida. At 
the time of the transactions involved herein, this respondent was 
licensed under the act. Respondent Campisi & Diaz is a partner- 
ship composed of Edward Diaz and Victor Campisi, whose address 
is Post Office Box 11276, Tampa, Florida. At the time of the 
transactions involved herein, this respondent was licensed under 
the act. 

38. During June and July 1958, contemplating shipment in 
interstate commerce, complainant sold to Edward Diaz and Victor 
Campisi a total of two lots of vegetables for a total purchase 
price of $1,387.65, f.o.b. Newark, New Jersey. At the times of 
purchase, Edward Diaz and Victor Campisi represented to com- 
plainant that they were acting for respondent partnership whereas 
they were actually making the purchases for respondent corpora- 
tion. 

4. On or about the dates of sale, complainant delivered vege- 
tables meeting the specifications of the contracts by truck to 
respondent Campisi & Diaz, Incorporated. Respondent Campisi 
& Diaz, Incorporated, accepted the vegetables. 

5. The total purchase price of the two lots of vegetables is 
$1,387.65. No part of this amount has been paid by eithtr 
respondent to complainant. 

6. A formal complaint was filed on February 27, 1959, which 
was within 9 months after the causes of action accrued. 



































CONCLUSIONS 


The failure of either respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

In the formal complaint it is alleged that the two lots of vege- 
tables involved herein were sold to Edward Diaz and Victor 
Campisi, individually, and trading as Campisi & Diaz. Com- 
plainant alleges further that these two individuals withheld from 
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complainant the fact that they had incorporated as Campisi & 
Diaz, Incorporated, on April 11, 1958, and had transferred all 
of the partnership assets to this corporation. The file contains 
a letter dated March 25, 1959, to the Department from the at- 
torney for Campisi & Diaz, Incorporated, which reads in part 
as follows: 

“Mr. Campisi and Mr. Diaz have requested that I advise 

you and the Imperial Vegetable Co. that they admit that 

the corporation owes the money reflected in the above 

file and that they will try to pay this debt as soon as 

possible.” 

Under these circumstances, respondent Campisi & Diaz is liable 
as the actual disclosed purchaser and respondent Campisi & Diaz, 
Incorporated, is liable as the undisclosed principal. See La Rosa 
& Ray v. Eliene Lindsay Fruit Co. et al., 11 AD 173, 180. 

The failure of these respondents to pay to complainant the 
purchase price of the two lots of vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
against both respondents, jointly and severally, in the amount of 
$1,387.65, with interest. Of course, payment of a total of $1,387.65, 
with interest, to complainant will discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondent Campisi 
& Diaz and respondent Campisi & Diaz, Incorporated, jointly and 
severally, shall pay to complainant, as reparation, $1,387.65, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5997) 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7129. Decided 


June 19, 1959. 


Broker—Guarantee of Payment 


The guarantee of payment to the complainant by the agent of the broker 
is binding upon the broker. The respondents, jointly and severally, 
are ordered to pay to complainant the amount requested in the complaint. 
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Complainant pro se. deVerges and deVerges, of New Orleans, Louisiana, 
for respondent Lally, Berthelson & Welsh, Inc. Mr. John C. Chernauskas, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant, in a formal complaint filed on September 5, 1957, 
and naming Bisesi Fruit Co. as respondent, requests an award of 
reparation in the sum of $6,513.41, which is alleged to be the 
unpaid purchase price of six truckloads of citrus fruit sold to 
Bisesi Fruit Co. and accepted by him during March, April and 
May, 1957. 

A copy of the report of investigation was served upon com- 
plainant on September 12, 1957. A copy of the complaint and a 
copy of the report of investigation were served upon this re- 
spondent on the same day. 

At the time of service of the formal complaint, respondent 
Bisesi Fruit Co. was notified in writing that an answer thereto 
should be filed within 20 days after service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, this respondent has not filed an answer. 

On February 20, 1958, complainant filed an amended complaint, 
naming Lally, Berthelson & Welsh, Inc., as co-respondent in this 
proceeding. The amended complaint alleges that Lally, Berthel- 
son & Welsh, Inc. promised to act as guarantors in the six trans- 
actions in dispute, and to save complainant harmless in the event 
respondent Bisesi Fruit Co. should fail to pay. 

A copy of the amended complaint was served upon respondent 
Lally, Berthelson & Welsh, Inc., on March 3, 1958. <A copy of 
the amended complaint was also served upon respondent Bisesi 
Fruit Co. Respondent Lally, Berthelson & Welsh, Inc., filed an 
answer to the amended complaint on March 20, 1958, in which it 
denied that it had agreed to guarantee the account of respondent 
Bisesi Fruit Co. to complainant and alleged that complainant’s 
cause of action was against Bisesi Fruit Co. only. 

An oral hearing was held in New Orleans, Louisiana, on October 
20, 1958. Charles B. Wiggins and William H. West testified 
orally, and also gave deposition testimony, on behalf of complain- 
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ant. Fred Berthelson testified on behalf of respondent Lally, 
Berthelson & Welsh, Inc., which was represented by counsel. 
Lally, Berthelson & Welsh, Inc. filed a brief. 


FINDINGS OF FACT 


1. Complainant, Newbern Groves, Inc., is a corporation whose 
address is P. O. Box 9157, Tampa, Florida. 

2. One of the respondents is an individual, Domenic Bisesi, 
doing business as Bisesi Fruit Co., whose address is 6232 St. 
Anthony Street, New Orleans, Louisiana. The other respondent, 
Lally, Berthelson & Welsh, Inc., is a corporation whose address 
is 85 French Market Place, New Orleans, Louisiana. At the time 
of the transactions involved herein, both respondents were licensed 
under the act. 

3. On or about March 6, 1957, in the course of interstate 
commerce, complainant sold to respondent Bisesi Fruit Co. one 
truckload of oranges and grapefruit in the quantities and at the 
prices shown below, f.o.b. Tampa, Florida: 


Quantity Size Description Price Amount 

450 4/5 Ctn. Hi-O Oranges, 12/150, 
165/175 $1.75 $309.75 
172/252, 101/288 1.8714 511.88 

300 4/5 Ctn. Hi-O Rubies, 29/45, 

72/56, 123/64 1.6214 364.00 
50/72 1.50 75.00 
5/80, 21/96 1.3714 35.75 


$1,296.38 


4. On or about March 25, 1957, in the course of interstate 
commerce, complainant sold to respondent Bisesi Fruit Co. one 
truckload of oranges at the prices shown below, f.o.b. Tampa, 
Florida: 


Quantity Size Description Price Amount 
700 4/5 Ctn. Hi-O Oranges, 100/150, 

107/175 $1.6214 $336.38 

396/152, 97/288 1.75 862.75 

Freight at 55 192.50 

3% Tax 5.78 


$1,397.41 


5. On or about April 2, 1957, in the course of interstate com- 
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merce, complainant sold to respondent Bisesi Fruit Co. one truck- 
load of oranges and grapefruit in the quantitites and at the 
prices indicated below, f.o.b. Tampa, Florida: 












Quantity Size Description Price Amount 
50 4/5 Ctn. Hi-O Red (Rubies) 

50/80 $1.3714 $ 68.75 

557 4/5 Ctn. Hi-O Oranges 115/150 1.50 172.50 

134/175 1.6214 217.75 

146/216, 95/252, 67/288 1.75 539.00 

Freight at 55 166.93 






3% Tax 5.01 
$1,169.94 












6. On or about April 5, 1957, in the course of interstate com- 
merce, complainant sold to respondent Bisesi Fruit Co. one 
truckload of oranges and grapefruit in the quantitites and at the 
prices set forth below, f.o.b. Tampa, Florida: 










Quantity Size Description Price Amount 










3800 4/5 Ctn. Hi-O Oranges, 100/150, 
71/175 $1.50 $256.50 
126/252, 3/288 1.75 225.75 
400 4/5 Ctn. Rubies 30/64, 49/72 1.50 118.50 
161/80 1.38714 221.38 
160/96 1.25 200.00 
Freight at .60 210.00 






3% Tax 6.30 
$1,238.43 







7. On or about April 12, 1957, in the course of interstate 
commerce, complainant sold to respondent Bisesi Fruit Co. one 
truckload of oranges at the prices shown below, f.o.b. Tampa, 








Florida: , 
Quantity Size Description Price Amount 
200 4/5 Ctn. Hi-O Oranges, 75/150 $150 $112.50 






125/252 1.75 218.75 
$331.25 












8. On or about May 3, 1957, in the course of interstate com- 
merce, complainant sold to respondent Bisesi Fruit Co. one truck- 
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load of oranges and grapefruit in the quantities and at the prices 
set forth below, f.o.b. Tampa, Florida. 


Quantity Size Description Price Amount 
400 4/5 Ctn. Hi-O Oranges, 100/252 $1.6214 $162.50 
100/150, 200/175 1.38714 412.50 
300 4/5 Ctn. Grov-Fresh F. Pink 
Marsh Seedless, 9/64, 
221/72 1.6214 373.75 
70/80 1.3714 96.25 
Cash to Driver 35.00 


$1,080.00 





9. Each of the above truckloads of citrus fruit was shipped 
by complainant from Tampa, Florida, to respondent Bisesi Fruit 
Co., New Orleans, Louisiana. Upon arrival of the shipments at 
destination, they were accepted by respondent Bisesi Fruit Co. 

10. The contract in each of the above transactions was nego- 
tiated by respondent Lally, Berthelson & Welsh, Inc., acting as a 
broker. In each transaction this respondent, through William 
J. Welsh, its secretary and treasurer, guaranteed payment of the 
purchase price. 

11. The total purchase price of the six truckloads of citrus 
fruit involved herein is $6,513.41, no part of which has been paid 
to complainant. 

12. The informal complaint against respondent Bisesi Fruit 
Co. was filed on June 24, 1957 and the informal complaint against 
respondent Lally, Berthelson & Welsh, Inc. was filed on December 
18, 1957, which in each case was within 9 months after the 
causes of action accrued. 


CONCLUSIONS 


The complaint herein, as amended, was filed against two re- 
spondents. One of these respondents, Bisesi Fruit Co., herein- 
after referred to as Bisesi, failed to file an answer to the amended 
complaint. Accordingly, under the rules of practice (7 CFR 
47.8(c)), he is deemed to have admitted the facts alleged in the 
complaint. These facts are essentially those set forth in the 
Findings of Fact. In view of Bisesi’s admission, we must con- 
clude that this respondent is liable to complainant for the pur- 
chase price of the six shipments of citrus fruit and that his failure 
to make full and prompt payment of such purchase price is in 
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violation of section 2 of the act. Complainant, however, has also 
alleged that respondent Lally, Berthelson & Welsh, Inc., hereinafter 
referred to as Lally, made a guarantee to complainant that if 
Bisesi failed to pay the purchase price, then it, Lally, would pay. 
Lally denies that it made such guarantee. 


There is no question involved here concerning the contracts 
negotiated by Lally, the quality or condition of the fruit, the 
delivery to and acceptance by Bisesi nor the fact that the latter 
failed to pay the purchase prices of the six shipments, amounting 
to $6,513.41. The only questions involved here relate to the al- 
leged guarantee of payment made to complainant by Lally and to 
the admission in evidence by the presiding officer at the oral 
hearing of certain testimony from complainant’s witnesses tend- 
ing to establish the guarantee mentioned above. We will con- 
sider first the admitting of parol evidence at the hearing to estab- 
lish the existence of the alleged guarantee made by Lally, which 
action respondent here assigns as error. 


Respondent bases its objection to the admission by the presiding 
officer of parol evidence in question as being violative of the 
Louisiana Satute of Frauds, arguing that, under the law of 
Louisiana, a guarantee to pay the debt of another is invalid if 
not in writing. This Louisiana statute and its effect on the Perish- 
able Agricultural Commodities Act were thoroughly discussed in 
the case of Patrick Fruit Corp. v. Bisesi Fruit Co. and/or Lally, 
Berthelson & Welsh, Inc., 17 A. D. 881, the order dismissing the 
First Petition of Reconsideration, 17 A. D. 1028, and the order 
dismissing the Second Petition for Reconsideration, 17 A.D. 1235. 
It was our conclusion in the above orders that the Louisiana 
Statute of Frauds is procedural rather than substantive in nature, 
and, therefore, under the doctrine enunciated in Joseph Rothen- 
berg v. H. Rothstein & Sons, 183 F. 2d 524 (3rd Cir. 1950) 9 A. D. 
1272, said statute is not applicable to reparation proceedings 
under the Perishable Agricultural Commodities Act. There being 
no facts or circumstances involved here which would alter these 
conclusions, no further consideration or discussion of this ques- 
tion is necessary. 


We turn now to a consideration of complainant’s allegation 
concerning the alleged guarantee of payment made by Lally, 
which presents two issues: (1) Did William J. Walsh, secretary 
and treasurer of Lally, guarantee payment of this account to 
complainant? (2) If such guarantee was made by Welsh, was 
the corporation bound thereby? Complainant, as the moving party, 
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has the burden of proving, by a preponderance of the evidence, 
the alleged guarantee of payment. 


At the oral hearing held in connection with this proceeding, 
Charles B. Wiggins, complainant’s sales manager, testifying oral- 
ly as well as by deposition, stated that he telephoned Welsh on 
May 3, 1957; that Welsh, during this conversation, agreed that 
Lally would guarantee payment of all accounts of Bisesi Fruit Co.; 
and that this conversation was overheard—by means of an ex- 
tension telephone—by William H. West, complainant’s book- 
keeper. West, testifying in person and also by deposition, cor- 
roborated the testimony of Wiggins. 


Fred Berthelson, vice president of Lally, was produced at the 
hearing as a witness for respondent. Berthelson’s testimony 
revealed that these transactions were handled entirely by Welsh 
and that he, Berthelson, had no part in the negotiation or the 
making of the contracts, other than signing the confirmations of 
sale. Berthelson’s testimony appears to have been based solely 
on hearsay and on his knowledge of the manner in which his firm 
generally conducted business. Under these circumstances, and 
in the absence of testimony from Welsh as the individual who 
actually dealt with complainant and is alleged to have made the 
guarantee, we conclude that complainant has sustained its burden 
and that Welsh promised complainant that Lally would guarantee 
payment of the Bisesi Fruit Co.’s account. 


The next issue, based upon this conclusion, has already been 
defined, viz: was Lally bound by Welsh’s promise of a guarantee 
to complainant? This identical question was posed in Patrick 
Fruit Corporation v. Bisesi Fruit Co. and/or Lally, Berthelson & 
Welsh, Inc., supra, and was there discussed at length. It was 
observed in that case that Welsh was an officer in the corporation 
and was active in conducting its affairs; that even if there were 
limitations upon his authority as agent of the corporation, such 
limitations were not known to complainant; that the corporation, 
as principal, was liable for the actions of its agent; and that the 
guarantee made by Welsh was binding upon Lally. Each of 
those facts is equally true here, and our conclusion in this case 
is the same as there stated. It is further concluded that the 
failure of Lally to pay complainant the purchase price of the 
six shipments of citrus fruit, pursuant to its guarantee agreement, 
is a violation of section 2 of the act. Complainant should be 
awarded reparation against both respondents jointly and several- 
ly, in the amount of $6,513.41, with interest. Of course, payment 
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of a total of $6,513.41, with interest, to complainant will dis- 
charge its claim. 


ORDER 


Within 30 days from the date of this order, respondents Bisesi 
Fruit Co. and Lally, Berthelson & Welsh, Inc., jointly and several- 
ly, shall pay to complainant, as reparation, $6,513.41, with in- 
terest thereon at the rate of 5 percent per annum from June 1, 
1957, until paid. 

Copies hereof shall be served upon the parties. 


(No. 5998) 


O. L. COGBURN v. CRISAFULLI-SINGH PRODUCE Co., INC. PACA 
Docket No. 7597. Decided June 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 22, 1958: The formal 
complaint was filed on November 24, 1958. Complainant seeks 
an award of reparation in the amount of $1,462.50, which is 
alleged to be the total purchase price of 390 sacks of potatoes 
sold by complainant to respondent on or about February 24, 1958. 

On February 27, 1959, a copy of the report of investigation 
was served upon complainant. A copy of the formal complaint 
and a copy of the report of investigation prepared by the Depart- 
ment were served upon respondent on March 30, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
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ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Opie Lee Cogburn, doing 
business as O. L. Cogburn, whose address is Post Office Box 416, 
Eaton, Colorado. 

2. Respondent, Crisafulli-Singh Produce Co., Inc., is a cor- 
poration whose address is Post Office Box 183, Eloy, Arizona. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about February 24, 1958, in the course of interstate 
commerce, complainant sold to respondent 390 bags of certified 
seed potatoes at $3.75 per bag, f.o.b. Eaton, Colorado. 

4. On or about February 24, 1958, complainant shipped pota- 
toes meeting the specifications of the contract by truck from Eaton, 
Colorado, to respondent at Eloy, Arizona. Respondent accepted 
the potatoes. 

5. The total purchase price of the potatoes is $1,462.50. No 
part of this amount has been paid by respondent to complainant. 

6. An informal complaint was filed on August 22, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the trucklot of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,462.50, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,462,50, with interest there- 
on at the rate of 5 percent per annum from April 1, 1958, until 
paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5999) 


REECE JORDAN v. TRI-STATE FRUIT DISTRIBUTOR’S, INC. PACA 
Docket No. 7634. Decided June 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Paul M. Arant, of Pageland, South Carolina, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 19, 1958. The formal 
complaint was filed April 16, 1959. Complainant seeks an award 
of reparation in the amount of $25.90, which is alleged to be 
the purchase price of a trucklot of watermelons sold by com- 
plainant to respondent on or about July 26, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 15, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 20, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Reece Jordan, whose address 
is Pageland, South Carolina. 

2. Respondent, Tri-State Fruit Distributor’s, Inc., is a cor- 
poration whose address is 831 Century Avenue, St. Paul, 
Minnesota. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

38. On or about July 26, 1958, in the course of interstate com- 
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merce, complainant sold to respondent a trucklot of watermelons 
for a purchase price of $25.90, f.o.b. Pageland, South Carolina. 

4. On or about July 26, 1958, complainant delivered water- 
melons meeting the specifications of the contract to respondent at 
Pageland, South Carolina. The watermelons were transported 
on a truck secured by respondent to St. Paul, Minnesota. Re- 
spondent accepted the watermelons. 

5. The purchase price of the trucklot of watermelons is $25.90, 
no part of which has been paid by respondent to complainant. 

6. The formal complaint was filed on April 16, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the purchase price 
of the trucklot of watermelons is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $25.90, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $25.90, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6000) 


JOHN NORTON FARMS v. MANN BROS. PRODUCE, Inc. PACA 
Docket No. 7625. Decided June 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 





il 





JOHN NORTON FARMS v. MANN BROS. 749 
Cite as 18 A.D. 748 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 22, 1958. The formal 
complaint was filed April 13, 1959. Complainant seeks an award 
of reparation in the amount of $1,110.50, which is alleged to be 
due in connection with the sale of a truckload of cantaloups by 
complainant to respondent during July 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 27, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on April 29, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Norton II 
and John Norton III, doing business as John Norton Farms, 
whose address is Post Office Box 464, Blythe, California. 

2. Respondent, Mann Bros. Produce Inc., is a corporation 
whose address is 148 Pacific Avenue, Salt Lake City, Utah. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about July 1, 1958, in the course of interstate com- 
merce, complainant sold to respondent 441 crates of Red Garter 
brand jumbo cantaloups, sizes 28s to 45s, for $1,272.50, plus a 
charge of $38 top-ice, or for a total purchase price of $1,310.50, 
f.o.b. Blythe, California 

4. On July 2, 1958, complainant shipped cantaloups meeting 
the specifications of the contract by truck from Blythe, California, 
to respondent at Salt Lake City, Utah. Respondent accepted the 
cantaloups. 

5. The total purchase price of the cantaloups, including the 
charge for top-ice, is $1,310.50. Respondent has paid $200 on 
account, leaving a balance of $1,110.50 due by respondent to 
complainant. 
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6. The informal complaint was filed on December 22, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the truckload of cantaloups is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,110.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,110.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6001) 


QUINCY PRODUCE Co., INC. v. ALTON L. VoGTt. PACA Docket 
No. 7616. Decided June 23, 1959. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
Gibson & Palmer, of Quincy, Washington, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed September 29, 1958. The formal 
complaint was filed February 26, 1959. Complainant seeks an 
award of reparation in the amount of $2,690, which is alleged to 
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be the total purchase price of two carloads of potatoes sold by 
complainant to respondent during March, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 17, 1959. On the 
same date a copy of the formal complaint and a copy of the 
report of investigation were served upon the respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Quincy Produce Co., Inc., is a corporation 
whose address is Post Office Box 1096, Quincy, Washington. 

2. Respondent is a partnership composed of Alton LeRoy Vogt 
and Jim Anthony Kruzich, doing business as Alton L. Vogt, whose 
address is 2630 Fifth Street, Sacramento, California. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 

3. During March 1958, in the course of interstate commerce, 
complainant sold to respondent two carloads of potatoes for a 
total purchase price of $2,690, f.o.b. Quincy, Washington. 

4. During March 1958, complainant shipped potatoes meeting 
the specifications of the contracts from Quincy, Washington, to 
respondent at Sacremento, California. One load contained in 
car WFEX 68264 was shipped on March 13, 1958. Respondent 
accepted the two carloads of potatoes. 

5. The total purchase price of the two carloads of potatoes is 
$2,690, no part of which has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed on September 29, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the total purchase 
price of the two carloads of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $2,690, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,690, with interest thereon 
at the rate of 5 percent per annum from April 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6002) 


DIXIE CENTRAL PRODUCE COMPANY v. CASH PRODUCE WHOLESALE. 
PACA Docket No. 7607. Decided June 25, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 31, 1958. The 
formal complaint was filed on March 13, 1959. Complainant 
seeks an award of reparation in the amount of $290, which is 
alleged to be the purchase price of a trucklot of potatoes sold 
by complainant to respondent on or about March 21, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 8, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 9, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in this complaint. 
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Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


procedure. 


FINDINGS OF FACT 


1. Complainant, Dixie Central Produce Company, is a cor- 
poration whose address is Post Office Box 507, Columbia, South 
Carolina. 

2. Respondent is an individual, Benjamin S. Orrell, Jr., doing 
business as Cash Produce Wholesale, whose address is 1203 Don 
Avenue, Winston-Salem, North Carolina. At the time of the 
transaction involved herein, respondent was licensed under the act. 


8. On or about March 21, 1958, in the course of interstate 
commerce, complainant sold to respondent 100 50-pound bags of 
potatoes at $2.90 per bag, or for a total purchase price or $290, 
f.o.b. Columbia, South Carolina. 

4. On or about March 21, 1958, complainant loaded potatoes 
meeting the specifications of the contract on respondent’s truck 
at Columbia, South Carolina. The potatoes were thereafter trans- 
ported to Winston-Salem, North Carolina. Respondent accepted 
the potatoes. 

5. The total purchase price of the truckload of potatoes is 
$290. No part of this amount has been paid by respondent to 
complainant. 

6. The informal complaint was filed on December 31, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of potatces is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $290, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $290, with interest thereon at 
the rate of 5 percent per annum from April 1, 1958, until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6003) 


In re ALBERT LEE BARNES, trading as AL BARNES BROKERAGE 
COMPANY. PACA Docket No. 7016. Decided June 26, 1959. 


Burden of Proof—Hearsay Evidence—Dismissal 


Complaint dismissed as complainant failed to sustain burden of proving that 
respondent purchased produce for others as an agent or broker and 
marked up the cost of such produce as well as making a charge for 
“brokerage” in the light of testimony of respondent and one of his 
customers that respondent paid for produce, guaranteed quality, made 
allowances, and sold at agreed-upon prices. Exclusion by hearing 
examiner of ex parte unverified hearsay statements is not an abuse of 
discretion under the rules of practice where no showing that makers of 
statements were unavailable to testify and such statements go to the 
crux of the case in a proceeding to revoke a license under the act. No 
reversible error committed even if statements should have been admitted 
as they are not sufficient to establish the charges of the complaint. 


Mr. Champe T. Broaddus, for complainant. Mr. G. V. Weikert, of Los 
Angeles, California, for respondent. Mr. G. Osmond Hyde, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed May 17, 1957, by the Chief, 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The complaint alleges that respondent, while acting in a position 
of trust as an agent or “buying broker,” repeatedly and flagrant- 
ly violated section 2 of the act (7 U.S.C. 499b) by charging various 
customers, in addition to a brokerage fee for his services as 
agent or “buying broker,” an amount in excess of the cost of the 
merchandise to respondent and thereby deriving an unlawful 
gain or profit. 

On June 10, 1957, respondent filed an answer in which he 
denied the allegations contained in the complaint. An oral hear- 
ing was held in Los Angeles, California, March 3—6, 1958, before 
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G. Omond Hyde, Chief Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing, respondent was represented by G. V. Weikert, Attorney 
at Law, Los Angeles, California, and complainant was represented 
by Champe T. Broaddus, Office of the General Counsel, United 
States Department of Agriculture. Three witnesses testified in 
behalf of complainant. The respondent and three other witnesses 
testified in respondent’s behalf. After the hearing, the parties 
filed briefs. On March 30, 1959, the hearing examiner issued a 
report containing proposed findings of fact and conclusions and 
recommending that the complaint be dismissed. Complainant 
filed exceptions to the hearing examiner’s report May 15, 1959. 


FINDINGS OF FACT 


1. Respondent, Albert Lee Barnes, is an individual trading as 
Al Barnes Brokerage Company whose business address is 1019 
South Wall Street, Los Angeles, California. 

2. Pursuant to the licensing provisions of the act, license No. 
136844 was issued to respondent November 14, 1951. This license 
has been renewed on each anniversary date thereafter and is 
presently in effect. 

3. During the period June 1, 1955, through July 17, 1956, 
respondent purchased perishable agricultural commodities and 
shipped such commodities in interstate commerce in 58 separate 
transactions to various customers pursuant to orders received 
from them, billing the customers at prices in excess of the cost 
thereof to him and, in addition, charging them for items identified 
on respondent’s books and invoices as “brokerage,” loading, ice 
and inspection, as follows: 


Customer Number of Shipments 

Terminal Banana Distributors, Inc. 2 
Los Angeles, California 

George W. Reeves, Jr. 11 
Dallas, Texas ; 

Goodman Produce Company 6 
Dallas, Texas 

The Commission House 9 
Houston, Texas 

Fruit Exchange, Inc. 1 
Baton Rouge, Louisiana 

Jack Walters and Son 2 


Nashville, Tennessee 
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Childs Grocery Co. 1 
Jacksonville, Texas 

Santa Maria Wholesale Produce Company 22 
Shreveport, Louisiana 

F. Strauss & Son 1 
Shreveport, Louisiana 

Carter Produce Co. 1 
Marshall, Texas 

Knighton Fruit Co. 1 
Shreveport, Louisiana 

A. D. Tinney 1 


Houston, Texas 


4. On June 14, 1956, respondent issued a credit memorandum 
to Terminal Banana Distributors, Inc., in the net amount of 
$442.93, as an adjustment in the prices charged by respondent for 
the bananas that constituted the two shipments made to that firm 
mentioned in Finding of Fact 3. This adjustment was made by 
respondent upon advice of an investigator for the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The investiga- 
tor, during the course of his examination of respondent’s books 
and records, found that respondent had charged Terminal Banana 
Distributors, Inc., more for the bananas than he had paid for 
them and in addition had charged this firm an item identified 
on the books and records as “brokerage.” The investigator in- 
formed respondent that in his opinion charging Terminal Banana 
Distributors, Inc., a profit and “brokerage” with respect to these 
transactions constituted a violation of the act. 


5. Section 2 of the act reads in pertinent part as follows: 

“It shall be unlawful in or in connection with any 
transaction in interstate or foreign commerce... 

“(4) For any commission merchant, dealer, or broker 
to make, for a fraudulent purpose, any false or mislead- 
ing statement in connection with any transaction involv- 
ing any perishable agricultural commodity which is 
received in interstate or foreign commerce by such com- 
mission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such 
dealer, or the purchase or sale of which in such com- 
merce is negotiated by such broker; ... or to fail, with- 
out reasonable cause, to perform any specification or 
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duty, express or implied, arising out of any undertaking 
in connection with any such transaction; .. .” 


CONCLUSIONS 


The complaint alleges that respondent in 58 separate trans- 

actions: 
“... while acting in a position of trust as an agent or 
‘buying broker,’ repeatedly and flagrantly violated the 
provisions of Section 2 of the said Act, IN THAT, the 
said respondent in rendering invoices or statements item- 
izing the said transactions, in addition to identifying and 
charging or ‘assessing’ brokerage fees for his services 
as agent or ‘buying broker,’ charged, and was paid, an 
amount in excess of the cost of the goods to the said re- 
spondent and thereby sought to, and did, derive from 
the said transactions an unlawful gain or profit. . .” 
In essence, respondent is charged with a serious breach of fiduciary 
duty to his principals, that is, buying produce for others as an 
agent and falsifying or marking up the cost of such produce so 
that he realized a profit on the purchases in addition to his fee 
or brokerage for performing such buying services for his prin- 
cipals. Such allegation clearly states a flagrant violation of 
section 2 of the act and describes an act of common dishonesty. 
Cf. In re Eastern Produce Co., 18 A.D. 550 (1959) ; In re Tarr, 
Down Commission Company, 3 A.D. 746 (1944); In re Morris 
Hancock, 4 A.D. 94 (1945); In re Kapp and Company, 16 A.D. 
1223 (1957). 

The hearing examiner, however, found that the complainant 
failed to establish that respondent was operating as an agent 
or “buying broker” in the 58 transactions involved and recom- 
mended that the complaint be dismissed. Complainant filed ex- 
ceptions to these conclusions of the examiner and objected partic- 
ularly to a ruling of the hearing examiner excluding from evidence 
unverified statements from six of the customers listed in Finding 
of Fact 3 to the effect that in the transactions respondent was 
supposed to be acting as a “buying broker” and was not to 
charge a higher unit price for the produce than his cost. 

For 56 of the 58 transactions, that is, for all transactions 
except the two with Terminal Banana Distributors, Inc., complain- 
ant’s case in evidence is that respondent made a charge for 
“brokerage” as shown by his records, that respondent had orders 
for most of the produce when he purchased it and that he did 
not have much space for inventory. Complainant argues, there- 
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fore, that respondent was acting as a “buying broker” or agent 
of the customers. But respondent’s records also showed that 
respondent bought and paid for the produce. Consequently in 
these transactions he was not a “broker” in the usual legal sense, 
that is, a person who brings buyer and seller together and who 
does not take title to, or custody of, the goods himself. As to 
the contention that respondent had orders for a good deal of the 
produce he bought and that he had little or no storage space of 
his own for inventory, the fact that a dealer has orders from 
purchasers before he buys the commodity does not necessarily 
make him a broker or agent. See Jn re Charles B. Ganey, 15 A.D. 
383 (1956). The respondent testified that he bought and paid 
for the produce, that he guaranteed quality to customers, that 
he made allowances to customers for produce not satisfactory, 
that the relationship between himself and customers was that 
of seller and buyer and that the separate charge labeled “broker- 
age” was for insurance, an extra profit, etc. Jack Perdue, one 
of the two partners in Jack Walters and Son, Nashville, Ten- 
nessee, a customer for whom complainant contends respondent 
was a “buying broker” or agent (Finding of Fact 3), testified 
also to the effect that his dealings with respondent were those 
of a buyer and seller. 

Complainant urges that the statements from customers excluded 
from evidence by the hearing examiner should have been admitted 
because hearsay evidence is not inadmissible in administrative 
proceedings and that such evidence would be corroborated by 
other evidence in the proceeding. Complainant cites such cases 
as Willapoint Oysters, Inc. v. Ewing, 174 F.2d 676, 690 (9th Cir. 
1949), cert. denied, 338 U.S. 860 (1949), rehearing denied, 339 
U.S. 945 (1950). 

It is generally true that the technical rules of evidence applied 
by the courts are not binding upon administrative agencies and 
hearsay evidence is not inadmissible simply because it is hearsay. 
But there are kinds and degrees of hearsay and different purposes 
for which it is offered. Because hearsay is not inadmissible does 
not mean that a hearing examiner must or should admit all 
hearsay of whatever character and regardless of the purpose for 
which it is offered.! 


1 Recent examples of the exclusion of evidence as hearsay by Federal administrative 
agencies are, Gilbert S. Bishop, 8 Pike & Fischer Admin. Law (2d) 226 (F.T.C. 1958); 
Wybrant System Products Corp., 8 Pike & Fischer Admin. Law (2d) 354 (F.T.C. 1958); 
Iron and Steel between St. Louis and Indianapolis, 4 Pike & Fischer Admin. Law (2d) 34 
(1.C.C. 1953). See also In re L— M—, 4 Pike & Fischer Admin. Law (2d) 576 (B.I.A. 
1954), for cases holding that statements and affidavits are incompetent in deportation pro- 
ceedings where makers are not produced for cross-examination. 
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The applicable rules of practice (7 CFR §§ 47.1 and 47.32(e) 
(iii) ) tell the hearing examiner to exclude “. . . insofar as prac- 
ticable, evidence which is not of the sort upon which responsible 
persons are accustomed to rely.” We do not believe it to be an 
abuse of discretion or prejudicial error for the hearing examiner 
to regard the ex parte unverified? statements here as not being 
of the sort upon which responsible persons are accustomed to rely 
in the situation presented when there is no showing that the 
makers of the statements are unavailable® to testify as to the 
contents of the statements, when the dealings between respond- 
ent and the customer constitute the crux of the case and when 
this is a disciplinary proceeding looking to the suspension or 
revocation of respondent’s license to do business. See In re 
Becker Fruit and Produce Company, 16 A.D. 211 (1957); 2 
Davis, Administrative Law Treatise, pp. 298-300 (1958) .* 

But at any rate it makes little difference to the outcome of 
the case whether the statements are admitted in evidence or not. 
Complainant’s case even with the statements admitted in evidence 
would not be enough to establish proof of the charges in the face 
of respondent’s testimony and that of one of the customers to the 
effect that respondent did not act as a “buying broker” or as an 
agent but as a dealer who sold the produce to his customers at 
agreed-upon prices. Jn re Gabriel Ferranti & Company, 2 A.D. 
151 (1948). 

Moreover, if the statements were admitted in evidence, state- 
ments from customers of an opposite and conflicting nature of- 
fered by respondent and also excluded would have to be accepted 
in evidence. The statements sought to be introduced by com- 
plainant come from six of the twelve customers listed in Finding 
of Fact 3. Five of the statements are to the effect that Barnes 
was supposed to be acting as a “buying broker” for them and 
was not to charge them a higher unit price for the produce than 
his cost. One of the six statements says that the customer thought 
that he was doing business with Barnes as a distributor but that 
since Barnes made a “brokerage” charge it appears that Barnes 
was operating as a broker. Four of the statements offered by 


2If the statements were in affidavit form, they would be apparently inadmissible under 
§§ 47.32(e)(4) and 47.33 of the rules of practice (7 CFR §§ 47.32(e)(4) and 47.33) upon 
objection by respondent, 


8 Obviously, however, it is no easy task to get an industry member to testify against another 
member in a proceeding such as this as shown by the conflict in the statements from customers 
offered by both parties. 


4See also discussion of incompetent evidence and the “residuum rule.” 2 Davis, Administra- 
tive Law Treatise, §§ 14.10 and 14.11 (1958). 
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respondent directly contradict four of the five statements described 
that were proffered by complainant. 

So that in any event if the hearing examiner erred in failing 
to admit the evidence there was no reversible error. Cf. Wybrant 
System Products Corp. v. Federal Trade Commission (2 Cir. 
May 5, 1959), 9 Pike & Fischer Admin. Law (2d) 251; National 
Labor Relations Board v. Cities Service Oil Co., 129 F.2d 933, 
936-937 (2d Cir. 1942); Dolcin Corp. v. Federal Trade Com- 
mission, 219 F.2d 742, 748-749 (D.C. Cir. 1954), cert. denied, 
848 U.S. 981 (1955); Acosta v. Landon, 125 F. Supp. 484, 439 
(D. Calif. 1954). 

There remain for consideration two transactions between re- 
spondent and Terminal Banana Distributors, Inc., with respect 
to which oral testimony was adduced at the hearing by both 
parties. Harry L. Brown, president of Terminal at the time of 
the two questioned transactions, testified on behalf of complainant, 
and Benjamin Smith, the current president of Terminal, testified 
on behalf of respondent. Brown testified in effect that respond- 
ent acted as an agent in these two transactions and Smith’s 
testimony was somewhat conflicting with that of his former busi- 
ness associate. Smith testified in part that he presumed Barnes 
was making a profit, that Barnes did not owe his company the 
refund on these two transactions which was made by him and 
that Brown handled the invoices but that he, Smith did the 
purchasing, knew the cost of produce purchased and informed 
Brown of such costs. The hearing examiner concluded that com- 
plainant also failed to establish that respondent acted in a posi- 
tion of trust as an agent in these two transactions and we can- 
not say that he erred in such finding. The evidence in connection 
with these transactions generally is conflicting and it appears 
that Smith was in a better position to know the contract arrange- 
ments between respondent and Terminal and that the hearing 
examiner is in a better position than we are to evaluate the 
testimony. The refund granted by Barnes to Terminal, under the 
circumstances, is not of sufficient probative value for us to decide 
this factual issue in complainant’s favor. 

It may very well be that if Barnes agreed with customers to 
supply them with produce at his cost price plus expenses and a 
charge or fee to cover handling, brokerage, or whatever it might 
be called, his billing of the customers at prices higher than his 
cost constituted violations of section 2 of the act whether he was 
performing as a broker, agent or dealer. Cf. In re Charles 
Ganey, supra. The complaint puts Barnes in the category of 
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broker or agent but even if it did not, there is inadequate proof 
of complainant’s version of the terms of the agreements between 
Barnes and the customers. 

It may very well be also that use of the term “brokerage” by 
respondent under the circumstances is misleading and may pos- 
sibly be a violation of the act when so used in dealer transactions. 
Perhaps too this item in his records is incorrect or false. But 
the only violations alleged are the charging of higher prices than 
respondent paid for the produce. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6004) 


HENRY BrocH & Co. v. EDDINGTON CANNING Co. PACA Docket 
No. 7219. Decided June 29, 1959. 


Brokerage—Contract 


The contract between the parties called for complainant to perform only 
those duties usually performed by a broker, i.e., to negotiate a binding 
contract between respondent and third parties in order to establish 
complainant’s right to brokerage. 


Complainant pro se. Howard, Frazier and Lewis, of Provo, Utah, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed with the Department on March 
29, 1957. The formal complaint was filed on November 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$4,776.48 allegedly due from respondent, representing the unpaid 
balance of brokerage fees earned by complainant in connection 
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with contracts negotiated on behalf of respondent during June, 
July, August and September 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on December 23, 1957. A copy of the report of investiga- 
tion was served upon complainant on December 20, 1957. Re- 
spondent filed an answer to the complaint on February 13, 1958, 
admitting that from January 1956 through July 1956 complain- 
ant did negotiate certain sales of frozen fruits and vegetables on 
behalf of respondent, but that all of the sales and orders nego- 
tiated by complainant were within the scope of the authority 
conferred upon complainant by respondent. Respondent further 
admits that some amount may be due and owing complainant 
for services rendered, but alleges that if any amount is due and 
owing, it is a sum less than $1,530. Respondent requested an oral 
hearing. 

An oral hearing was held in Salt Lake City, Utah, on August 
25, 1958. Henry Broch, a partner in Henry Broch & Co., ap- 
peared on behalf of complainant. Respondent was represented 
by counsel. During the course of the hearing, it was stipulated 
between the parties that respondent should pay to complainant the 
sum of $1,530 in satisfaction of the complaint, whereupon the 
hearing was adjourned without a discussion of the merits of 
the case. 

Respondent subsequently failed to pay to complainant the stipu- 
lated sum of $1,530, or any part of it, and the issues in this 
proceeding are therefore decided under the shortened procedure 
as set forth in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant thereto, complainant requested that its verified 
complaint and attached exhibits be considered its opening state- 
ment and respondent requested that its verified answer be con- 
sidered its answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership compcesed of Henry Broch 
and Oscar Adler, doing business as Henry Broch & Co., whose 
address is 1525 East Fifty Third Street, Chicago, Illinois. 

2. Respondent, Eddington Canning Co., is a corporation whose 
address is P. O. Box 91, Springville, Utah. At the time of the 
transactions involved herein, respondent was licensed or was 
subject to license under the act. 

3. On or about the dates indicated below and in contemplation 
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of movement in interstate commerce, complainant, acting as re- 
spondent’s broker, negotiated sales of peas and frozen cherries 
to certain buyers as follows: 


Date Buyer Amount Invoice No. 
6-28-56 E. A. Aaron & Bros., Inc. $ 5,100.00 C-2114 
7-7-56 ” ” in oS. - 10,200.00 C-2123 
7-556 ” ” 7" rd re ™ 5,100.00 C-2125 
7-12-56 ” ” 7 oh ' 5,100.00 C-2136 
8-2-56 ” ” = vt at . 5,100.00 C-2184 
72-56 ” ” " =~ ™ 5,944.05 C-2120 
6-27-56 Edward Boker, Inc. 40,000.00 Order 30083 
6-29-56 Ocoma Foods Co. 7,875.00 C-2116 
7-31-56 . ™ 3,937.50 C-2175 
9-13-56 “ _ _ 7,087.50 C-2316 
--—-- Fruitcrest Corporation 5,443.91 C-2168 
7-25-56 ™ = 7,155.04 C-2160 
8—-2-56 " " 4,504.50 C-2182 
8-20-56 7 = 2,760.62 C-—2236 
Total $115,308.12 


4. Respondent agreed to pay complainant 4 percent of the 
contract prices, or $4,612.32, as compensation for its services. 
Respondent has paid to complainant $1,167.24 of this amount. 

5. The informal complaint was filed on March 29, 1957, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


In a letter to the Department dated May 13, 1957, which letter 
is part of the report of investigation, respondent admits owing 
complainant 4 percent brokerage on those sales covered by com- 
plainant’s invoices numbered C-—2123, C-2125, C-2136, C-2184, 
C-2120, C-2116, C-2175, C-2168, C-2160, C-2182, and 2236. 
In addition, respondent admits owing brokerage on the sale 
covered by complainant’s invoice numbered C-—2316, which trans- 
action is set forth in respondent’s letter—apparently in error— 
as invoice C-2324. These invoices appear to represent one and 
the same transaction, however, and we so conclude. The total 
amount of the sales represented by these twelve invoices is 
$70,208.12. Computed at 4 percent, the admitted brokerage due 
complainant as compensation for its services in negotiating these 
twelve transactions amounts to $2,808.32. 
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Aside from the twelve tarnsactions upon which brokerage is 
admittedly due, there are several disputed items contained in 
the complaint which are set forth in particular in Exhibit 10 
attached to the complaint. These disputed items are as follows: 
Complainant’s order No. 30258, dated July 20, 1956, in the amount 
of $21,975; complainant’s order No. 30266, dated July 27, 1956, 
in the amount of $11,310; complainant’s order No. 30083, dated 
June 27, 1956, in the amount of $40,000; complainant’s invoice 
No. C-2114, dated June 28, 1956, in the amount of $5,100; and 
complainant’s invoice No. C-2123 dated July 7, 1956 in the 
amount of $10,200. 

We have often stated that the right of a broker to compensation 
accrues upon his completing negotiations resulting in a valid 
contract binding upon the parties. D. L. Piazza Company v. 
Cook Produce Company, 16 A.D. 360; C. H. Robinson Company 
v. Coffman Bros. Produce, 16 A.D. 1124. Complainant alleges 
that each of the disputed items listed above represents valid 
contracts that it had negotiated for and on behalf of respondent 
and that it is, therefore, entitled to compensation for services 
rendered. Respondent, on the other hand, alleges that it was 
agreed between the parties that no brokerage would be payable 
to complainant until complainant negotiated a valid contract with 
a given buyer, delivery was made by respondent, and payment 
was received by respondent from such purchaser. 

Since respondent has affirmatively alleged a contract, the terms 
of which are quite different from the normal and usual brokerage 
contract, it is incumbent upon respondent, as the moving party, 
to prove, by a preponderance of the evidence the terms of the 
contract it alleges. The only evidence submitted by respondent 
. in this proceeding is its verified answer, which also served as 
its answering statement. A review of the evidence contained 
in the answering statement reveals that it is not sufficient to 
sustain respondent’s allegations. In fact, it is concluded, on 
the basis of the record, that the contract between the parties 
called for complainant, as a broker, to perform only those duties 
usually performed by a broker, i.e., to negotiate a binding con- 
tract between respondent and third parties in order to establish 
its right to compensation. 

Applying these conclusions to the disputed items appearing in 
the complaint, we first consider complainant’s claim as it relates 
to orders No. 30258 and No. 30266. Respondent, in its answer, 
denies owing brokerage on these contracts, alleging that order 
No. 30258 was never a completed sale and alleging further that 
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order No. 30266 was never accepted by it. The burden of proof 
is upon complainant to establish, by a preponderance of the evi- 
dence, that it negotiated valid and binding contracts with respect 
to these two transactions. The only evidence presented by com- 
plainant is its verified complaint, which served as its opening 
statement. The evidence contained in the opening statement does 
not constitute a preponderance of the evidence, and it is concluded 
that, as to these two transactions, complainant has failed to estab- 
lish that it effected, as broker for respondent, a binding and valid 
contract. Therefore no brokerage is due complainant with re- 
spect to these orders. 

The next issue presented for decision relates to invoice C-2114, 
which conplainant alleges represents a sale made on June 28, 
1956, to E. A. Aaron & Bros., Inc., in the sum of $5,100, for which 
$204 brokerage is sought. Respondent denies that any separate 
transaction was negotiated by complainant with E. A. Aaron & 
Bros., Inc., but that this transaction was cancelled by a credit 
memo, Invoice No. C—2122, and that complainant not only dis- 
regards the credit memo in its complaint but has carried the sale 
forward, adding it to Invoice No. C-2123. Complainant, as the 
party alleging the sale represented by Invoice No. C-—2114, has 
the burden of proving such sale. This burden is sustained, since 
respondent, in substance, admits the sale. Subsequent cancella- 
tion, even if established, would not deprive complainant of its 
brokerage in the amount of $204. 

The last issue to be resolved relates to complainant’s claim for 
brokerage on its order No. 30083, dated June 27, 1956, in the 
amount of $40,000. Before considering this claim upon its merits, 
however, we must establish that such claim was timely filed, 
for if the cause of action accrued more than 9 months before a 
complaint was filed, the Department is without jurisdiction to 
consider the claim. 7 CFR 47.3(a)(1). Maggio Bros., Los 
Angeles, Inc. v. J. B. Ruth Sales Corp., 15 A.D. 1263. 

The order evidencing the transaction upon which complainant 
bases its claim for brokerage was dated June 27, 1956, while the 
informal complaint was filed on March 29, 1957, 9 months and 
2 days later. The regulations provide, however, that the com- 
plaint must be filed within 9 months after the cause of action 
accrued. The general rule is that a cause of action accrues when 
the right to institute and maintain a suit arises, and not before. 
Sawyer & Company, Inc. v. H. Rothstein & Sons, 15 A.D. 693; 
Anonymous, 10 A.D. 1555. In this instance complainant’s right 
to institute and maintain a suit would arise at such time as pay- 
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ment was due to it from respondent, and when respondent failed 
to make such payment. 

The record does not disclose the agreement, if any, existing 
between the parties herein relative to the time payment for 
brokerage on this order was to be made. In the absence of such 
evidence, we assume that it was contemplated by the parties that 
respondent would have a reasonable time after receipt of the 
invoice in which to make payment. Exactly how many days 
would constitute such a reasonable time in this instance we do 
not feel called upon to decide, for on practical and realistic 
grounds it would surely be more than two days from the date of 
the order or invoice rendered by the broker. This being so, we 
conclude that the cause of action accrued sometime after June 
29, 1956, causing the complaint, with respect to this transaction, 
to be timely filed. 

The foregoing discussion with respect to timeliness of filing 
is also applicable to invoice C-2114, which is dated June 28, 1956, 
the merits of which have been discussed earlier in these con- 
clusions. We accordingly conclude that the complaint, with 
respect to this transaction, was also timely filed. 

Respecting the merits of the brokerage claim on complainant’s 
order No. 30083, respondent in its answer denies that any broker- 
age is due on this sale since the shipment was refused by the 
purchaser, who alleged that the shipment of frozen peas failed 
to meet grading specifications. In the light of our earlier con- 
clusions in this proceeding, this is not an adequate reason for 
refusing to pay brokerage on this transaction, since it is neither 
alleged nor shown that complainant failed to negotiate a binding 
contract in respect to this shipment. 

To recapitulate: respondent admits owing brokerage totaling 
$2,808.32. It has been concluded that respondent also owes 
brokerage on order No. 30083, in the amount of $1,600; and on 
invoice C-2114 in the amount of $204. The total brokerage 
owed complainant by respondent is $4,612.32. Respondent has 
paid $1,167.24 of this sum to complainant, leaving a balance of 
$3,445.08 due and owing. Failure of respondent to pay this 
amount to complainant is a violation of the act. for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,445.08, at 5 percent per 
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annum, from September 1, 1956, until paid. 
Copies of this order shall be served upon the parties. 





(No. 6005) 


PHIL DATTILO & Co. v. F. H. CRUMP PRODUCE COMPANY. PACA 
Docket No. 7629. Decided June 29, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 24, 1958. The formal 
complaint was filed April 3, 1959. Complainant seeks an award 
of reparation in the amount of $352.50, which is alleged to be 
the purchase price of a truckload of vegetables sold by complain- 
ant to respondent on or about June 6, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 29, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 
peye 
at he FINDINGS OF FACT 

1. Complainant is a partnership composed of Phil Dattilo, B. 
Carl Tripoli, and Anthony Dattilo doing business as Phil Dattilo 
& Co. whose address is 27 West Front Street, Cincinnati, Ohio. 


2. Respondent is an individual, Forest Howard Crump, doing 
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business as F. H. Crump Produce Company, whose address is 633 
Second Avenue, Huntington, West Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 

38. On or about June 6, 1958, in the course of interstate com- 
merce, complainant sold to respondent a truckload of vegetables 
for a total purchase price of $352.50, f.o.b. Cincinnati, Ohio. 

4. On or about June 6, 1958, complainant shipped vegetables 
meeting the specifications of the contract from Cincinnati, Ohio, 
to respondent at Huntington, West Virginia. Respondent ac- 
cepted the vegetables. 

5. The purchase price of the truckload of vegetables is 
$352.50, no part of which has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed on October 24, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of vegetables is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$352.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $352.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6006) 


LA JARA PRODUCE COMPANY v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7124. Decided 
June 29, 1959. 


Acceptance—Liability 


Respondent Lally, Berthelson & Welsh, Inc., purchased and accepted the 
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shipments and therefore is liable to complainant for the purchase price. 


Mr. Charles D. Pierce, of Pueblo, Colorado, for complainant. deVerges and 
deVerges, of New Orleans, Louisiana, for respondent Lally, Berthelson 
& Welsh, Inc. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In its formal complaint filed on July 22, 1957, and subsequently 
amended, complainant alleges that during the month of January 
1957 it sold to respondent Lally, Berthelson & Welsh, Inc. six 
carloads and one truckload of potatoes pursuant to contracts 
entered into with this respondent; that potatoes meeting contract 
requirements were shipped to Lally, Berthelson & Welsh, Inc. 
and were accepted by it; and that no part of the total purchase 
price of $4,972.38 has been paid. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 31, 1957. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon both respondents on August 30, 1957. 

Respondent Bisesi Fruit Co. failed to file an answer to the com- 
plaint. Respondent Lally, Berthelson & Welsh, Inc. filed an answer 
on September 23, 1957, alleging that it was acting merely as a 
broker in the transactions involved herein; that it so advised 
complainant at the time of negotiating the contracts in question; 
that it had, at that time, disclosed that Bisesi Fruit Co. was the 
buyer of the potatoes; and that, as broker, it should: not be held 
accountable for the purchase price of the seven shipments involved 
herein. 

Complainant filed an amended complaint on October 9, 1957, a 
copy of which was served on both respondents on October 28, 1957. 
Neither respondent filed an answer thereto. 

On October 20, 1958, an oral hearing was held in New Orleans, 
Louisiana. At that time complainant moved that certain por- 
tions of its complaint, relating to car ART 52540, car ART 33325, 
and one truckload of potatoes containing a total of 330 sacks of 
potatoes, be stricken and that its claim for reparation be reduced 
to $2,940.92. The motion was granted. 

During the course of the hearing H. G. Armstrong, a partner 
in complainant firm, testified on its behalf, while Fred Berthel- 
son, Vice President of respondent Lally, Berthelson & Welsh, 
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Inc., appeared and testified for that respondent. Complainant 
and respondent Lally, Berthelson & Welsh, Inc. were each re- 
presented by counsel and each filed a brief. Respondent Bisesi 
Fruit Co. did not appear at the hearing either in person or by 
representative and did not present any evidence in this proceeding. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of H. G. Arm- 
strong and J. A. McDaniel, doing business as La Jara Produce 
Company, whose address is La Jara, Colorado. 

2. One of the respondents is an individual, Domenic Bisesi, 
doing business as Bisesi Fruit Co., whose address is 6232 St. 
Anthony Street, New Orleans, Louisiana. The other respond- 
ent, Lally, Berthelson & Welsh, Inc., is a corporation whose ad- 
dress is 85 French Market Place, New Orleans, Louisiana. At 
the time of the transactions involved herein, both respondents 
were licensed under the act. 

3. On or about January 10, 1957, in the course of interstate 
commerce, complainant sold to respondent Lally, Berthelson & 
Welsh, Inc. one carload, or 36,000 pounds, of Colorado Utility, 
size A, 21% inch or 4 ounce minimum, Russet potatoes, at the 
agreed price of $2.53 per hundredweight, or a total price of 
$910.80, delivered New Orleans, Louisiana. 

4. On or about January 12, 1957, potatoes meeting the require- 
ments of this contract were shipped in car ART 52620 by com- 
plainant from La Jara, Colorado, to respondent Lally, Berthelson 
& Welsh, Inc. at New Orleans, Louisiana, where the shipment 
was accepted by this respondent without complaint. 

5. On or about January 19, 1957, in the course of interstate 
commerce, complainant sold to respondent Lally, Berthelson & 
Welsh, Inc. one carload, or 36,000 pounds, of U. S. No. 1, size A, 
21% inch minimum, Red McClure potatoes, at the agreed price 
of $2.95 per hundredweight, or a total price of $1, 062, delivered 
New Orleans, Louisiana. 

6. On or about January 22, 1957, potatoes meeting require- 
ments of this contract were shipped in car ART 35029 by com- 
plainant from Mesita, Colorado, to respondent Lally, Berthelson 
& Welsh, Inc. at New Orleans, Louisiana, where the shipment was 
accepted by respondent without complaint. 

7. On or about January 24, 1957, in the course of interstate 
commerce, complainant sold to respondent Lally, Berthelson & 
Welsh, Inc. one carload, or 36,000 pounds, of U. S. No. 1, size 











LA JARA PRODUCE CO. v. BISESI 771 
Cite as 18 A.D. 768 


A, 24% inch minimum, Red McClure potatoes, at the agreed price 
of $2.95 per hundredweight, or a total price of $1,062, delivered 
New Orleans, Louisiana. 

8. On or about January 26, 1957, potatoes meeting require- 
ments of this contract were shipped in car ART 33473 by com- 
plainant from Mesita, Colorado, to respondent Lally, Berthelson 
& Welsh, Inc. at New Orleans, Louisiana, where the shipment 
was accepted by this respondent without complaint. 

9. On or about January 24, 1957, in the course of interstate 
commerce, complainant sold to respondent Lally, Berthelson & 
Welsh, Inc. one carload, or 36,000 pounds, of U. S. No. 1, A, 214 
inch or 4 ounce minimum, Russet Burbank potatoes, at the agreed 
price of $3.85 per hundredweight or a total price of $1,386, de- 
livered New Orieans, Louisiana. 

10. On or about January 26, 1957, potatoes meeting require- 
ments of this contract were shipped in car ART 50527 by com- 
plainant from Mesita, Colorado, to respondent Lally, Berthelson 
- & Welsh, Inc. at New Orleans, Louisiana, where the shipment 
was accepted by this respondent without complaint. 

11. The total delivered purchase price of the four carloads 
sold by complainant to respondent is $4,420.80. Freight charges 
of $342, heater service charges in the amount of $17.19, and 
transportation tax charges of $10.78 accrued upon each carload, 
totaling $1,479.88 for the four carloads. This sum is deducted 
from the total delivered purchase price by complainant, leaving 
$2,940.92 due and owing from respondent Lally, Berthelson & 
Welsh, Inc., no part of which has been paid. 

12. The formal complaint was filed on July 22, 1957, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The complaint herein was filed against two respondents, Bisesi 
Fruit Co., hereinafter referred to as Bisesi, and Lally, Berthelson 
& Welsh, Inc., hereinafter referred to as Lally. Bisesi failed to 
file an answer to the formal complaint and is therefore deemed, 
under provisions of the rules of practice (7 CFR 47.8(c)), to 
have admitted the facts alleged in the complaint. An examina- 
tion of the complaint, however, reveals that no cause of action 
against Bisesi is stated therein. In fact, the complaint contains 
no reference to this respondent except in the case caption and in 
paragraph 2 of the formal complaint, as amended, in which he 











772 PERISHABLE AGRI, COMMODITIES ACT, 1930 
Cite as 18 A.D. 768 


is alleged to be doing business as an individual, to be a licensee 
under the act, and to have his principal place of business in New 
Orleans, Louisiana. Complainant, in its formal complaint, never 
alleges that Bisesi had any connection or assumed any liability 
with respect to the four carloads of potatoes involved in this 
proceeding. Since complainant has failed to state a cause of 
action against Bisesi, it follows that Bisesi’s failure to answer 
such complaint does not establish his liability for the disputed 
shipments of potatoes under the provisions of section 47.8(c) of 
the rules of practice. The complaint against respondent Bisesi 
should be dismissed. 

Having disposed of the question of Bisesi’s liability, we turn 
to the merits of the claim against Lally. Complainant’s position 
is set forth in the oral testimony of H. G. Armstrong, partner in 
complainant firm, who negotiated the contracts involved. Arm- 
strong testified that complainant sold the four carloads of potatoes 
in question to respondent Lally; that complainant was never 
told that Lally was acting as agent for Bisesi in making the 
purchases; that it dealt with Lally as principal and knew of no 
other purchaser; and that it considered Lally responsible for the 
purchase price of the shipments. In support of its position, 
complainant introduced in evidence the invoices and bills of 
lading relating to these shipments, all of which bore the name 
of Lally and which tended to indicate that Lally was the pur- 
chaser. 

Respondent Lally offered the oral testimony of its Vice President, 
Fred Berthelson, as a rebuttal to complainant’s evidence. Berthel- 
son testified that the contracts in question were made by W. J. 
Welsh, an officer in respondent corporation; that Welsh told com- 
plainant’s partner, Armstrong, that the shipmenst were being 
purchased for Bisesi; that Berthelson was in the room during 
this time and heard Welsh give this information to Armstrong; 
that later, when complainant inquired of Lally regarding pay- 
ment for the four carloads of potatoes, Berthelson, speaking to 
Armstrong, told Armstrong that Lally had turned the potatoes 
over to Bisesi and would make all possible efforts to see that com- 
plainant was paid. 

At the oral hearing, Berthelson, on cross-examination, testified 
as follows in response to questions by complainant’s attorney: 


By Mr. Pierce: 
Q. Sir, did you personally know what the original contract 
was between Mr. Welsh and Mr. Armstrong? 
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Yes, sir, I knew what the original contract was. 

Did you hear the conversation at the time it was made? 

I didn’t hear it word for word, but I knew what was going 
on.***** 

Did you recall whether or not he stated to you that he knew 
[who] the potatoes in these particular four cars were for? 
I assumed that he knew. He was told on the phone that we 
were going to send them to Bisesi for him. 

So far as you know from your own knowledge [was] he 
told at any time previous to your conversation? 

He told us at the time he made the sale. 

Where were you at the time the sale was made? 

I was in the office with Welsh. 

You didn’t hear the conversation? 

I heard enough to know that—how the transaction was 
made. 

Could you hear what Mr. Armstrong was saying? 

How could I hear? 
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The evidence indicates that the contracts on the four carloads 
were negotiated on three separate dates: on January 20, 1957, with 
respect to ART 52620; on January 19, 1957, with respect to ART 
35029; and on January 24, 1957, with respect to cars ART 33473 
and ART 50527. Berthelson’s testimony, however, appears to indi- 
cate that he heard only one conversation relating to these four ship- 
ments, and he heard but a part of that, thereafter drawing his 
own conclusions. While Lally alleges that complainant knew 
Bisesi was the principal in all these contracts, we: think it sig- 
nificant also that Lally has submitted no document, such as a 
memorandum of sale, to show that it notified complainant that 
the transactions in question were on behalf of Bisesi. 

Each party herein has set forth affirmative allegations in its 
pleadings, and each party has an equal burden of proof imposed 
upon it, viz., to prove its allegations by a preponderance of the 
evidence. Upon a consideration of all the evidence, we think com- 
plainant has sustained the burden and that respondent has not. 
It is, therefore, concluded that the transactions in question were 
sales by complainant to respondent Lally; that respondent Bisesi 
doubtless had an interest in these shipments, but that such interest 
was not made known by Lally to complainant at the time the con- 
tracts were negotiated; that complainant dealt with Lally as 
principal and may hold it liable as such; and that complainant’s 
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failure to state a cause of action against Bisesi, even assuming 
that he, Bisesi, stands revealed as the previously undisclosed 
principal, amounts to an election on the part of complainant to 
hold Lally liable for the purchase price of the shipments in ques- 
tion. 

Having purchased and accepted the four carloads of potatoes, 
respondent Lally is liable to complainant for the purchase price 
therefor. Respondent Lally’s failure to pay such purchase price 
is in violation of section 2 of the act, for which reparation should 
be awarded in the sum of $2,940.92, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Lally, 
Berthelson & Welsh, Inc. shall pay to complainant, as repara- 
tion, the sum of $2,940.92, with interest thereon at the rate of 
5 percent per annum from February 1, 1957, until paid. 

The complaint as to respondent Bisesi Fruit Co. is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 6007) 


HYBELS’ PRODUCE COMPANY, INC. v. JOHN HOWARD ROGERS. PACA 
Docket No. 7623. Decided June 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on March 25, 1959. Complainant 
seeks an award of reparation in the amount of $525, which is 
alleged to be the net proceeds realized by respondent from the 
sale for complainant’s account of a truckload of watermelons 
during July 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on April 23, 1959. A copy of the report of investiga- 
tion was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Company, Inc., is a corpora- 
tion whose address is 241-257 South Pitcher Street, Kalamazoo, 
Michigan. 

2. Respondent is an individual, John Howard Rogers, whose 
address is 1675 Schust Road, Saginaw, Michigan. At the time 
of the transaction involved herein, respondent was not licensed 
under the act, but was subject to license. 

3. On or about July 21, 1958, in the course of interstate com- 
merce, complainant contracted to ship to respondent on consign- 
ment one truckload of Long Grey watermelons, consisting of 
986 small and 530 large melons. 

4. On July 21, 1958, complainant shipped watermelons meet- 
ing the requirements of the contract by truck from Chipley, 
Florida, to respondent at Saginaw, Michigan. Respondent ac- 
cepted and sold the watermelons for complainant’s account and 
realized net proceeds of $525. This amount is due complainant 
from respondent. 

5. The formal complaint was filed on March 25, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the net proceeds 
due in connection with the consigned truckload of watermelons 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $525, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $525, with interest at the 
rate of 5 percent per annum from August 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6008) 


A. E. Moorrs Co., INC. v. THOMAS J. MALONEY. PACA Docket 
No. 7636. Decided June 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 23, 1958. The formal 
complaint was filed April 15, 1959. Complainant seeks an award 
of reparation in the amount of $550, which is alleged to be the 
balance of the purchase price of a carload of potatoes sold by 
complainant to respondent on or about March 20, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 27, 1959. <A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 5, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant, A. E. Mooers Co., Inc., is a corporation whose 
address is P. O. Box 592, Houlton, Maine. 

2. Respondent is an individual, Thomas J. Maloney, whose 
address is State Highway No. 33, Star Route, Freehold, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 

3. On or about March 11, 1958, in the course of interstate 
commerce, complainant sold to respondent 500 100-pound sacks 
of Katahdin seed potatoes at $4.51 per hundredweight or a total 
purchase price of $2,255, delivered Jamesburg, New Jersey. 

4. On or about March 20, 1958, complainant shipped potatoes 
meeting the specifications of the contract in car MDT 10387 from 
Houlton, Maine, to respondent at Jamesburg, New Jersey. Re- 
spondent accepted the potatoes. 

5, The total purchase price of the carload of potatoes is 
$2,255. Respondent paid the freight charges of $408.68 and 
$1,296.32 on account, leaving a balance of $550 due from respond- 
ent to complainant. 

6. An informal complaint was filed on December 23, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the carload of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $550, with interest. 


ORDER 


Within 30 days from,the date of this order, respondent shall 
pay to complainant, as reparation, $550, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6009) 


PACA Docket No. 73862. Dismissed June 2, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6010) 


PACA Docket No. 7571. Dismissed June 2, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6011) 


PACA Docket No. 7356. Dismissed June 8, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6012) 


PACA Docket No. 7581. Dismissed June 11, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6013) 


PACA Docket No. 7406. Dismissed June-19, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6014) 


PACA Docket No. 7355. Dismissed June 23, 1959, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6015) 


PACA Docket No. 7070. Dismissed June 29, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6016) 


PACA Docket No. 7582. Dismissed June 29, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6017) 


PACA Docket No. 7385. Dismissed June 30, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6018) 


PACA Docket No. 7615. Dismissed June 30, 1959, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6019) 
FISHER Bros., INC. v. L. GILLARDE COMPANY. PACA Docket 


No. 7015. Order issued June 8, 1959, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6020) 
SILVER MILL FROZEN Foops, INC. v. KITCHEN MADE PIE COMPANY. 


PACA Docket No. 7278. Order issued June 19, 1959, by 
Thomas J. Flavin, Judicial Officer. 
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STAY ORDER—PENDING OUTCOME OF COURT APPEAL 


(No. 6021) 


In re EASTERN PRODUCE Co., INC., and In re CHARLES TAXIN. 
PACA Dockets No. 7159 and No. 7222. Order issued June 26, 
1959, by Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


UNITED STATES OF AMERICA v. STERLING DAVIS DAIRY, a corpora- 
tion of the State of New Jersey, and J. STERLING DAVIS, d/b/a 
STERLING DAVIS Datry. Decided June 5, 1959. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 


Civil Action 164—59 


On Motion for Summary Judgment 


OPINION 
Forman, C.J.: 


This is an action brought pursuant to the Agricultural Market- 
ing Agreement Act of 1937 as amended, 7 U.S.C. § 608a(6), 1952 
ed., to enjoin the violation of, and to compel compliance with 
Milk Marketing Order No. 27 (hereinafter referred to as the 
Order), particularly the filing of monthly reports as required by 
Section 927.50 thereof. 7 CFR 927.1 et seq. The Government now 
moves for summary judgment on the pleadings and affidavits. 

In the complaint it is alleged that the defendant Sterling Davis 
Dairy is a New Jersey corporation, having its principal place 
of business at Wrightstown, New Jersey; that defendant J. 
Sterling Davis is an individual d/b/a Sterling Davis Dairy; that 
the defendants are and have been at all pertinent times “handlers” 
of milk as defined in Section 927.7 of the Order and subject to 
the provisions of the Act; that the Market Administrator for the 
New York-New Jersey Milk Marketing Area, C. J. Blanford, is 
the agency appointed by the Secretary of Agriculture to ad- 
minister the Order; that the Order requires “handlers” subject 
to it to file monthly reports with the Market Administrator and 
that the defendants have refused to file those reports except for 
June 1958. 

In his affidavit, Vincent J. Murphy, Chief Auditor for the 
Market Administrator, deposes that in June 1958 he had the 
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defendants investigated; that based on that investigation he 
concluded that defendants were distributing milk in New Egypt, 
Ocean County, and Upper Freehold Township, Monmouth County, 
both in New Jersey and within the area encompassed by the 
Order, and were therefore “handlers” of milk within the in- 
tendment of Section 927.7 of the Order. 

The defendants admit all the allegations of the complaint except 
that they deny they are “handlers” and aver that the June 1958 
report was filed because of a misapprehension as to their status. 
The answer also denies that J. Sterling Davis is doing business 
as Sterling Davis Dairy. However, the affidavit of W. K. Mc- 
Daniel, Vice President of defendant corporation, in denying the 
activity described in the complaint mentions Mr. Davis as “d/b/a 
Sterling Davis Dairy”. 

In his affidavit Mr. McDaniel avers that the defendants have 
not distributed any milk in New Egypt and/or Upper Freehold 
Township, “or to anyone located in the area encompassed in 
the... Order ...”, during the pertinent period, August 1, 1957 
to date. 

It is apparent that the only issue as to a material fact is 
whether or not the defendants are “handlers” as that term is 
used and defined in the Order. The Government, however, con- 
tends that the defendants may not be heard to deny this status 
in this court, at this time, because they have not exhausted their 
administrative remedies pursuant to Sections 15(A) and (B) 
of the Act, 7 U.S.C. §§ 608c(15) A and (B), which are as follows: 


(15) (A) Any handler subject to an order may file a 
written petition with the Secretary of Agriculture, stating 
that any such order or any provision of any such order or 
obligation imposed in connection therewith is not in ac- 
cordance with the law and praying for a modification thereof 
or to be exempted therefrom. He shall thereupon be given 
an opportunity for a hearing upon such petition, in ac- 
cordance with regulations made by the Secretary of Agricul- 
ture, with the approval of the President. After such hearing, 
the Secretary shall make a ruling upon the prayer of such 
petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States in any 
district in which such handler is an inhabitant, or has his 
principal place of business, are vested with jurisdiction in 
equity to review such ruling, provided a bill in equity for 
that purpose is filed within twenty days from the date of 
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the entry of such ruling. Service of process in such pro- 
ceedings may be had upon the Secretary by delivering to him 
a copy of the bill of complaint. If the court determines that 
such ruling is not in accordance with law, it shall remand 
such proceedings to the Secretary with directions either (1) 
to make such ruling as the court shall determine to be in 
accordance with law, or (2) to take such further proceedings 
as, in its opinion, the law requires. The pendency of proceed- 
ings instituted pursuant to this subsection shall not impede, 
hinder, or delay the United States or the Secretary of Agricul- 
ture from obtaining relief pursuant to Section 608a(6) of 
this title. Any proceedings brought pursuant to Section 
608a(6) of this title (except where brought by way of coun- 
terclaim in proceedings instituted pursuant to this subsec- 
tion) shall abate whenever a final decree has been rendered 
in proceedings between the same parties, and covering the 
same subject matter, instituted pursuant to this subsection.” 


Thus, the Government contends, only after a proceeding under 
Section 15(A) may defendants attain judicial review of the 
Secretary’s determination in this court under Section 15(B). 
Obviously if the defendants should be successful before the Sec- 
retary judicial review would not be sought. 

In United States v. Ruzicka, 329 U.S. 287 (1946) the question 
before the court was “whether a handler may resist a claim against 
him by the Secretary of Agriculture, made according to the pro- 
cedure defined in the Act without previously having sought to 
challenge the claim in a proceeding also defined in the Act, before 
the Secretary of Agriculture.” In determining the answer the 
Court referred to Sections 8a(6), and 8c(15) (A) and (B) of the 
Act, 7 U.S.C. §§ 608a(6), 608¢(15) (A) and (B), 1952 ed., and 
said: 

“.. . Briefly, the district courts of the United States are 
‘vested with jurisdiction specifically to enforce’ orders issued 
pursuant to the Act. The Act authorizes a handler to chal- 
lenge before the Secretary of Agriculture his order ‘or any 
obligation imposed in connection therewith’ as ‘not in ac- 
cordance with law’ and to ask to have it modified or to be 
exempted from it. When the order is so challenged, the 
determination of the Secretary of Agriculture, after hearing, 
is final but only ‘if in accordance with law.’ Section 8c(15) 
(A). To test whether such ruling is ‘in accordance with 
law,’ the handler may bring the Secretary’s action for review 
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before the appropriate district court. Section 8c(15) (B). 
But the very subsection, (15), which gives the handler access 
to the Secretary of Agriculture for administrative relief and 
opportunity for judicial review of his determination, provides 
that the pendency of the proceedings before the Secretary, 
or in the district court to review the Secretary’s ruling ‘shall 
not impede, hinder, or delay the United States or the Sec- 
retary of Agriculture from obtaining relief’? under § 8a(6). 
It is only when ‘a final decree has been rendered in proceed- 
ings between the same parties, and covering the same subject 
matter, instituted pursuant to this subsection (15)’ that 
proceedings brought for enforcement under § 8a(6) ‘shall 
abate.’ Section 8c(15) (B). 

“To be sure, Congress did not say in words, that in a 
proceeding under § 8a(6) to enforce an order, a handler 
may not question an obligation which flows from it. But 
meaning, though not explicitly stated in words, may be im- 
bedded in a coherent scheme. And such we find to be the 
provisions taken in their entirety, as a means for attaining 
the purposes of the Act while at the same time protecting 
adequately the interests of individual handlers.” 329 U.S. at 
pp. 290-292. 


The obvious distinction between Ruzicka and this case is 
that here the defendants deny that they are “handlers” while the 
Ruzickas admitted they were. But this distinction is hardly 
crucial for the impact of the Ruzicka case lies in its finding that 

“Congress has provided that the remedy in in the first instance 
must be sought from the Secretary of Agriculture.” 329 
U.S. at p. 294. 


From this language it is clear that any relief from the Sec- 
retary’s determination that the defendants are “handlers” must 
first be sought from that official pursuant to the provisions of 
the Act and not from the courts. 

Defendants contend, however, that because they are not “han- 
dlers” the Act does not apply to them and that therefore they 
cannot be required to follow its provisions. At best this argument 
begs the question for the very issue is whether or not the defend- 
ants are in fact “handlers”. 

Under a heading “RULES OF PRACTICE GOVERNING PRO- 
CEEDINGS ON PETITIONS TO MODIFY OR TO BE EX- 
EMPTED FROM MARKETING ORDERS”, the term “handler” 
is defined as “any person who, by the terms of a marketing order 
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is subject thereto, or to whom a marketing order is sought to be 
made applicable.” 7 CFR 900.51(i). Thus defendants are not 
required to admit to being “handlers” in crder to gain review be- 
fore the Secretary under Section 15(A) of the Act. But the 
defendants contend that this regulation is an attempt by the 
Secretary to extend his jurisdiction beyond that conferred by the 
Act. 

Taking both contentions together it is obvious that defendants 
cannot avoid the operation of the Act by merely denying its 
application to them. One need only briefly contemplate the com- 
plete frustration of, and consequent chaos in the administrative 
process to see that this is so. Indeed defendants cite no authority 
for this position. 

Furthermore the Secretary has been empowered by the Pres- 
ident pursuant to 3 U.S.C. § § 301-303 


“.. . to make without the approvai of the President such 
regulations with the force and effect of law as may be neces- 
sary to carry out the powers vested in him by the Agricul- 
tural Marketing Agreement Act of 1937 as amended.” Ex- 
ecutive Order No. 10199 of December 22, 1950, 15 F.R. 9217. 


On its face Section 900.51(i) of 7 CFR appears to be a regula- 
tion contemplated by the Executive Order. That Section is not 
therefore an invalid attempt by the Secretary to extend his 
jurisdiction. 

In United States v. Hinman Farm Products, 156 F. Supp. 607 
(N.D.N.Y. 1957), a proceeding similar to this one in which the 
Government’s motion for summary judgment was granted the 
defendant attempted to attack the validity of the Secretary’s 
determination that it was a “handler” without having exhausted . 
the administrative remedies. The court said: 


“We have but to turn to the case of U.S. v. Ruzicka, 329 
U.S. 287, 67 S.Ct. 207, 91 L.Ed. 290 to find that the defenses 
asserted here are not available to the defendant. It is held 
therein that the scheme of the statute, taking its provisions 
in their entirety, forecloses a handler from questioning his 
obligation which flows from an order, the enforcement of 
which is sought under the provisions of Sec. 8a(6).” 


* * #* 






“The rule, that where administrative remedies exist, they 
must be exhausted before this court may intervene, is so 
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widely recognized as to require no judicial precedents for 
its support. The administrative procedure, outlined in 8c 
(15) (A) of the Act requires a hearing and ruling upon any 
order or obligation in controversy here which ‘*** is not in 
accordance with law ***’. Such a provision, by its terms, 
is all-inclusive, including all claims of a constitutional right 
(Anniston Mfg. Co. v. Davis, 301 U.S. 337, at page 346, 57 
S.Ct. 816, at page 820, 81 L.Ed. 1143). The decision in 
U.S. v. Ruzicka, supra, in effect holds that the administrative 
remedy so provided is the exclusive means which a handler 
may use to redress his grievance. This decision is followed 
in reported decisions without exception. Even before the 
Ruzicka decision, the courts held the administrative remedy 
to be exclusive.” 156 F. Supp. at pp. 610, 611. 


cf. United States v. Ideal Farms, 162 F. Supp. 28 (D.N.J. 1958). 


It is settled that judicial review of the Secretary’s determina- 
tion is not available to the defendants until they have exhausted 
the exclusive remedies of the Act. U.S. v. Ruzicka, supra. To 
permit the defendants to achieve judicial review of the Secretary’s 
finding that they are “handlers”, before they have exhausted those 
remedies by way of a defense in this proceeding would be to 
permit the defendants to do indirectly that which they may not 
do directly. For this reason the defendants can not be heard to 
deny their status as “handlers” in this court at this time. Since 
that is so it follows that there is no issue as to a material fact 
left in the case for the purposes of deciding the motion for sum- 
mary judgment. 

At oral argument defendants requested that this proceeding 
be stayed until the completion of the administrative review. But 
as the Supreme Court noted in Ruzicka, supra: 


“. . . the very subsection, (15), which gives the handler ac- 
cess to the Secretary of Agriculture for administrative review 
and opportunity for judicial review of his determination, 
provides that the pendency of the proceedings before the 
Secretary, or in the district court to review the Secretary’s 
ruling, ‘shall not impede, hinder, or delay the United States 
or the Secretary of Agriculture from obtaining relief’ under 
§ 8a(6). It is only when “a final decree has been rendered 
in proceedings between the same parties, and covering the 
same subject matter, instituted pursuant to this subsection 
(15)’ that proceedings brought for enforcement under § 8a 
(6) ‘shall abate.’ Section 8c(15) (B). 329 U.S. at pp. 291-2. 
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The defendants assert that the lapse of time until the admin- 
istrative hearing will be afforded them will be great and that 
if they are meanwhile exposed to the operation of the Order they 
will suffer irreparable damage should the Secretary eventually 
rule in their favor or should an adverse ruling of the Secretary 
be reversed by the court. Protection was afforded defendants 
similarly situated in U.S. v. Lehigh Valley Cooperative Farmers, 
161 F. Supp. 885 (E.D. Pa. 1957) when payments were directed 
to be made into the registry of the court pending the outcome of 
all proceedings. Under a retention of jurisdiction over the suit 
by this court the defendants may apply for similar relief if such 
becomes necessary. 

The motion for summary judgment will therefore be granted to 
the end that a mandatory injunction will issue pursuant to the 
prayer of the complaint. 

The foregoing will constitute Findings of Fact and Conclusions 
of Law as may be required by Rule 52 Federal Rules of Civil 
Procedure. 

An order in conformity herewith should be submitted. 


NEW YORK STATE GUERNSEY BREEDERS’ COOPERATIVE, INC. v. 
EZRA T. BENSON, SECRETARY OF AGRICULTURE OF THE UNITED 
STATES. Decided June 12, 1959. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


Civil No. 7106 


Review of Order of Secretary of Agriculture 


MEMORANDUM-DECISION 
BRENNAN, Judge 


Stripped of its unusually lengthy and complex factual and 
historical background, this litigation principally involves the 
determination as to whether or not the existence of a contract 
for the sale of milk by a cooperative handler with a distributor, 
taken together with the existence of an indebtedness owed by 
the handler to the distributor and secured by a mortgage upon 
the handler’s property disqualifies the handler from receiving 
cooperative payments provided by the statute during the period 
from March 1, 1941 through June 30, 1944. 
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This action in the form of a bill in equity is brought pursuant 
to the provisions of 8(c) (15) (B) of the Agricultural Marketing 
Agreement Act of 1937 as amended. (Title 7 U.S.C.A. 608(c) 
(15) (B). It seeks the review of an order of the Judicial Officer 
acting under the authority of the Secretary of Agriculture. The 
order in question is dated May 22, 1958 and denies certain relief 
requested in the plaintiff’s petition filed under the provisions of 
8(c) (15) (A) of the Act. In effect the order finds that the 
plaintiff is disqualified from receiving payment at the rate of 
4¢ per hundredweight for milk received at its plant at West 
Coxsackie N. Y. for the period from March 1, 1941 to July 1, 
1944 and on milk delivered by plaintiff to the plant of Emmadine 
Farms during the month of March 1941. 

The controversy involves the provisions of Milk Order No. 27 
as amended which provides for payments from the producer settle- 
ment fund to cooperative associations who qualify therefor under 
the provisions of Section 927.7 of the order. Since the controversy 
here involves the qualification of the plaintiff to receive such 
payments, the applicable provisions of the order are set out in 
the footnote below. It is plaintiff’s contention that at all the 
times pertinent here, it met the qualifications imposed by the 
provisions of the order and was entitled to receive the payments 
contemplated thereby. It is urged that the contrary determination 
made in the above order is not “. . . in accordance with law. . .” 
and seeks the ruling of this court accordingly. 

The status of the plaintiff as a cooperative association of milk 
producers is not disputed. The timeliness of this action and the 
procedural regularity of the prior administrative actions are in 
no way challenged. It is necessary however to outline as briefly 
as possible the essential factual background for an understanding 


(1) “Sec. 927.7 Payments to producers... 

“(e) Payments to cooperative associations. Any cooperative association of producers may 
apply to the Secretary for a determination of its qualifications to receive payments pursuant 
to this paragraph by reason of its having and exercising full authority in the sale of the 
milk of its members, using its best efforts to supply, in times of short supply, Class 1 milk 
to the marketing area and to secure utilization of milk, in times of long supply, in a manner 
to assure the greatest possible returns to all producers, and having its entire activities under 
the control of its members...” (In effect March 1 to July 1, 1941). 

“Any cooperative association of producers may apply to the Secretary for determination of 
its qualifications to receive payments pursuant to this paragraph by reason of its having 
and exercising full authority in the sale of the milk of its members, arranging for and 
supplying, in a manner commensurate with the marketing capacity of the several types of 
cooperative associations designated in this paragraph in times of short supply, Class 1 milk 
to the marketing area; securing utilization of milk, in times of long supply, in a manner to 
assure the greatest rossible returns to all producers; having its entire activities under the 
control] of its members; and complying with all provisions of this order applicable to it.’’ 
(In effect on and after July 1, 1941). 
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of the controversy involved and as a basis for this decision. 

On June 15, 1936 plaintiff entered into a written agreement with 
Middletown Milk and Cream Co. Inc., hereinafter referred to as 
“Middletown”, whereby plaintiff agreed to sell to Middletown 
all milk received at a plant to be erected by plaintiff, Middletown 
to lend the plaintiff $30,000. to construct and equip the plant. 
The loan was to be secured by a first mortgage upon the real estate 
and plant located thereon. The agreement was modified on June 
27, 1936 to provide that Middletown was to erect the plant and 
sell it to the plaintiff. The agreement provided for a purchase 
money bond and mortgage in the amount of $30,000. from plain- 
tiff to Middletown covering the premises. On March 31, 1937, 
a bond and mortgage in the amount of approximately $36,000. 
was executed by plaintiff to Middletown in accordance with the 
above agreement. On March 16, 1939, the original agreement 
was further modified to provide that Middletown was to accept 
from the plaintiff all milk received at the West Coxsackie plant 
from April 1, 1939 to March 31, 1940 and to pay, regardless of 
use, Class I price for 90% of the average daily volume of milk so 
received. The balance of said milk was to be paid for as Class II. 
This modifying agreement contained the provision that same 
would continue in force from year to year until 1946. A further 
modification of the original agreement was made effective as of 
July 1, 1943 whereby Middletown agreed to buy all milk received 
at the West Coxsackie plant and to use and pay for same in Class 
I (inside or outside the marketing area). It further provided 
that if Middletown was unable to so use the milk received, the 
plaintiff had the right to resell such portion to a purchaser who 
would use it in Class I. The modifying agreement also provided 
for the temporary diversion of milk so purchased upon agreement 
of the parties when same was to their mutual advantage or to 
the advantage of the producers. 

Milk order No. 27, providing for certain payments to co- 
operatives, was issued and made effective on September 1, 1938. 

On November 12, 1938 the Secretary of Agriculture determined 
that plaintiff was qualified to receive payments on net pooled 
milk at its plants (including its plant at West Coxsackie N.Y.) 
as of September 1, 1938. 

Prior to February 1, 1941 plaintiff had instituted an action to 
review an order of the Secretary of Agriculture which in effect 
denied the plaintiff a special differential payment under Order 
No. 27 because of the asserted superior quality of the milk pro- 
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duced by it. On February 1, 1941 Judge Cooper of this court 
directed that the payments claimed by the Market Administrator 
to be due from the plaintiff be deposited with the Clerk of this 
court pending the final settlement of the litigation. The provi- 
sions of such order were carried out by the plaintiff. The litiga- 
tion was finally concluded by the decision in New York State 
Guernsey Breeders Cooperative v. Wickard, 141 F. 2d 805. Cer- 
tiorari denied 323 U. S. 725. 

Under date of January 30, 1942, by letter of the Market Ad- 
ministrator, which document is referred to as the Cladakis letter, 
payments accruing to the plaintiff under the provisions of Order 
No. 27 were suspended for the reason that the monthly payments 
due the Producer Settlement Fund had not been paid by the 
plaintiff although same were in fact deposited according to the 
court order, above referred to. 

On September 2, 1943, following the procedures outlined in 
the statute and after a hearing, it was determined the plaintiff 
was disqualified as of March 1, 1941 to receive payments on 
account of milk received at its West Coxsackie plant “. .. because 
it has not used its facilities to supply Class I milk to the marketing 
area in times of short supply and to secure utilization of milk 
in times of long supply in a manner to insure the greatest possible 
return to all producers’. 

On October 15, 1943, the plaintiff filed an action in this court 
to review the determination of September 2, 1943. Motion to 
dismiss the proceeding was made and denied. This action was 
dismissed on stipulation of the parties on June 25, 1945. The 
above disposition apparently resulted from the action taken below. 

On June 28, 1944, the plaintiff filed a new application to qualify 
for cooperative payments. On February 17, 1945 the assistant 
to the War Food Administrator made a determination that the 
plaintiff was qualified to receive the payments provided by the 
statute covering the milk received at the West Coxsackie plant 
after July 1, 1944. This determination reiterated the disqualifi- 
cation of plaintiff to receive the payments for the milk received 
at the West Coxsackie plant from March 1, 1941 through June 
1, 1944 and that delivered to the Emmadine Farms during the 
month of March 1941. 

On July 18, 1949 plaintiff, by petition, sought a review of the 
previous determinations and for an order qualifying the petitioner 
to receive the payments on all milk for which it had been dis- 
qualified in previous orders. As far as this proceeding is con- 
cerned, same applies only to the milk received at the West Cox- 
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sackie plant and the milk delivered to Emmadine Farms during 
the periods above mentioned. 

Action upon the petition proceeded at a leisurely pace and 
culminated in a determination adverse to the plaintiff by the 
decision of the judicial officer dated May 22, 1958. This action 
was commenced by the filing of the complaint June 9, 1958. 


There is no dispute as to the general legal principles which must 
guide the court in its approach to the problem here. They are 
set out in defendant’s brief and supported by decisions cited there- 
in. Plaintiff does not quarrel therewith and repetition here is 
unnecessary. The statute 7 U.S.C.A. 608(c) (15) (b) in substance 
confers jurisdiction upon the court to determine the lawfulness 
of the challenged order. The jurisdiction thus conferred is es- 
sentially appellate in nature, based upon the record submitted, 
including the decision of the official charged with the duty of 
ruling upon the prayer of the petitioner. The often quoted deci- 
sion in Universal Camera Corp. v. Labor Board, 340 U. S. 474 
requires the reviewing court to affirm the decision of an adminis- 
trative body if substantial evidence is found to support it. The 
judicial function may not be abdicated however and the court’s 
responsibility is real to determine on the record as a whole the 
existence of substantial evidence to support the findings. The 
law does not contemplate in this proceeding either a new trial 
or an unbridled appeal, “. . . judicial interference must still be 
hesitant and cautious.” (Crowley’s Milk Co. v. Brannan, 198 
F.2d 861 at 863). 

This court has no hesitation in determining that the original 
suspension of payments to the plaintiff is not in accordance with 
law. The substance of the reason for the suspension as contained 
in the Cladakis letter is that the plaintiff was disqualified by 
reason of the order of Judge Cooper in which the milk marketing 
authorities apparently acquiesced and from which they took no 
appeal. This question need not be labored since the subsequent 
determinations of the disqualification of the plaintiff do not seem 
to be based in any manner upon the expressed reason given for 
the suspension. 

It is apparent that the relationship between the plaintiff and 
Middletown because of the existence of the supply agreement 
and the mortgage are actually the basis of the decision under 
attack here. This decision is rendered suspect because of the 
following facts. 


1. The relationship between the plaintiff and Middletown was 
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disclosed by the plaintiff in the original proceeding which cul- 
minated in the plaintiff’s qualification in 1938. 

2. There is no provision in the statute, order or rules which 
forbids the existence of such an arrangement as a bar to qualifica- 
tion. 

38. There is absolutely no evidence to show that the contract 
and mortgage or the dealings between the plaintiff and Middle- 
town in any way ran counter to or impeded the application of the 
qualifying provisions of Section 927.7. 

4. The plaintiff was found to be qualified to receive the pay- 
ments due cooperatives after the payment of the mortgage on 
July 1, 1944. This determination, made while the supply con- 
tract was still in force, is a strong indication that the supply 
contract was in no way a bar to the plaintiff’s qualification. 

It may be stated generally that the submitted record is not 
one which leads to an easy understanding of the problem involved. 
It is made up of a mass of documents, petitions, briefs and a 
transcript of a hearing which in itself is more colloquial than 
evidential. All of the above show that there were several con- 
troversies involved in the proceedings which are not of importance 
here and it is no small job to separate relevant material which 
is interspersed in the particular controversy before the court. 
These separate problems and contentions which appear in the 
record have been either decided or abandoned and are not neces- 
sary to this decision. 

This court finds no separate discussion or contention as to the 
item of milk delivered to Emmadine Farms which is a part of this 
particular controversy. That particular item is disposed of below 
as being included in the same category as the milk produced at 
the West Coxsackie plant. It will therefore be assumed that same 
is determined upon the same evidence and no separate discussion 
will be made thereof. 

It may also be stated that the determinations made herein, in- 
cluding the recommendation of the hearing officers, lack the desir- 
able clarity in expressihg the factual basis for the recommenda- 
tions or determinations made. The whole record is open to the 
impression that, realizing that the original suspension of 1938 
could not be justified, then the disqualification under attack here 
rests on flimsy and make-shift bases. We turn now to the facts 
referred to above and to a consideration of the provisions of the 
order under attack. 

From the time of plaintiff’s qualification in 1938 to receive 
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cooperative payments from the producer settlement fund and 
continuing to the present time, the plaintiff agreed to sell and 
Middletown agreed to purchase the milk gathered at the West 
Coxsackie plant. Beginning at the same time and existing up 
until July 1, 1944 the plaintiff was obligated by bond and mortgage 
to Middletown. These facts were known at all times and were 
apparently not considered as a bar to the plaintiff’s original 
qualification. 


The mortgage was in the usual form. It contained an accelera- 
tion clause whereby the plaintiff could pay the balance of the prin- 
cipal due on any interest date. It also secured to Middletown the 
performance of the supply contract, the breach of which by 
plaintiff would constitute a default permitting foreclosure by 
Middletown. 


The details of the supply contract, other than referred to above, 
are not necessary here. The contract as amended April 1, 1939 
defines the relationship of the parties during the period of March 
1, 1941 to July 1, 1943. Such relationship during the remaining 
time period of disqualification—to wit July 1, 1943 to June 30, 
1944—is covered by the amendment of July 1, 1943. 


It is evident that in some way, which this court is unable to 
understand, the existence of the mortgage and contract alone are 
found to be the grounds for plaintiff’s disqualification during the 
time period involved. It is true that the Judicial Officer discusses 
somewhat critically some of the provisions of the contract but 
nowhere does he hold that its contents are the basis of his con- 
clusion. This is readliy understood because in the same decision 
it was held that plaintiff was qualified to receive payments from 
the fund after the mortgage was eliminated and while the contract 
was still in force. The discussion by the Judicial Officer of said 
contract loses any significance in view of the above holding. This 
is especially true in view of the position of the defendant as 
expressed in the brief filed March 28, 1958, as follows: “It can be 
seen from the above that a satisfactory adjustment of the con- 
tract which of itself was not a bar to qualification was concluded 
in 1943. However the real question of control involved in our 
consideration depended not on the contract but on the final ad- 
justment of the financial arrangement”. Further indication that 
the terms of the contract were not of importance here is evidenced 
by the failure of the Judicial Officer to even mention the undis- 
puted evidence in the record, showing the disposition of milk 
received at the West Coxsackie plant. This evidence consisted 
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of the monthly reports filed with the administrator which showed 
that during the whole period all of said milk was utilized as 
Class I fluid milk except that in 1943 a small portion thereof 
was disqualified for health or sanitary reasons and was not al- 
lowed to be received at the West Coxsackie plant. These reports 
also destroy the theoretical criticism that plaintiff lost all control 
of the milk produced because they show that in 1942, 1943 and 
1944 milk from the West Coxsackie plant was sold as Class I to at 
least two or three companies other than Middletown. The above 
shows that parties construed and applied the contract so as to 
obtain the best possible return to the producers. 

The problem is then reduced to a determination as to whether 
or not the existence of the mortgage in itself can be considered as 
substantial evidence which denies qualification to the plaintiff. 
To prevent qualification, the power to dominate or control must 
be found therein. No such instances are found in the record. No 
expressed policy, outlawing the relationship of mortgagee and 
mortgagor between handler and distributor is referred to in the 
record or decision. The power to foreclose the mortgage upon 
default in the contract is the only provision which relates even 
indirectly to the milk supply. If the contract contains no evidence 
of domination or control, it is difficult to understand how the 
security for its enforcement may be condemned. It must also be 
remembered that plaintiff always had the option of payment 
whereby its complete independence could be achieved. No pre- 
cedent is cited that holds under the circumstances here that a 
mortgagor is in a position to dominate or control. This court is 
unwilling to make one. 

A brief statement will be made as to the defense of estoppel 
which is urged by the defendant and referred to in the order 
under attack. The order contains no clear holding that the 
defense is available or valid. In any event, this court sees no 
merit in same. The action was timely brought under definite 
authorization. If the lapse of time created a problem as to the 
finances of the fund, it arose by reason of the act of the defendant 
in fixing the time within which the action must be brought. The 
defense is not available. 

It is concluded that “. . . a fair estimate of the worth .. .” 
(Universal Camera Corp. v. Labor Board, supra) of the evidence 
in this record requires a finding that the order which is under 
attack is not supported by substantial evidence and must be set 
aside. 

For the reasons indicated herein, the order, dated May 22, 
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1958, which is subject to review herein is determined not to be 
in accordance with law and this proceeding is remanded to the 
Secretary of Agriculture to vacate the above order and to make 
a ruling or order in accordance with the prayer of the petition, 
and it is 

SO ORDERED. 
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